DIRECTORATE OF DISTANCE EDUCATION
AND
CONTINUING EDUCATION

CRIMINAL PROCEDURE AND EVIDENCE
(SCPM23)

M.A. CRIMINOLOGY AND POLICE SCIENCE

SIBICeu siemeTsg SyDOGUD
KNOWLEDGE IS POWER

MANONMANIAM SUNDARANAR UNIVERSITY



TIRUNELVELI
Subject:

CRIMINAL PROCEDURE AND EVIDENCE

Semester 11

Course Code: SCPM23

Content Compiler & Course Writer

Lt. Dr. R. Sivakumar

Assistant Professor

Dept. of Criminology & Criminal Justice
Manonmaniam Sundaranar University

Tirunelveli, Tamil Nadu, India.



Criminal procedure encompasses the rules and regulations that govern the
administration of criminal justice, ensuring a fair, transparent, and efficient legal process. It
serves as the foundation for maintaining law and order by defining the steps involved in
investigating, prosecuting, and adjudicating criminal cases. The primary objective of criminal
procedure is to balance the rights of individuals—whether accused, victims, or witnesses—
with the broader interests of society in curbing crime and ensuring justice. It safeguards
fundamental rights while upholding the principle of due process, ensuring that no one is
subjected to arbitrary action by the state. In India, the BharatiyaNagarik Suraksha Sanhita,
2023 (formerly the Code of Criminal Procedure, 1973 or CrPC), serves as the legal
framework for criminal proceedings. This legislation is applicable across the country, with
certain state-specific modifications, and governs all offences under the Indian Penal Code
(IPC) and other criminal statutes. Criminal procedure is divided into three main stages: pre-
trial, trial, and post-trial. The pre-trial stage involves registration of cases through a First
Information Report (FIR), police investigation, collection of evidence, arrest of suspects, and
filing of a charge sheet. The trial stage includes the examination of witnesses, presentation of
evidence, cross-examinations, and arguments by both prosecution and defence. Finally, the
post-trial stage addresses the delivery of judgment, sentencing, and avenues for appeal.

The Indian system primarily follows the accusatorial model of justice, where the
burden of proof lies with the prosecution, and the judge remains impartial, acting as an
arbiter. However, elements of the inquisitorial system, where the court takes an active role in
fact-finding, are also present, particularly in custodial interrogations. Territorial divisions in
criminal procedure ensure effective administration of justice, with jurisdictions at the district,
state, and national levels. District courts handle most criminal cases, while High Courts
oversee appeals and procedural compliance. The Supreme Court of India serves as the apex
body for criminal justice and final adjudication.

Key functionaries under criminal procedure include the police, prosecutors, defence
counsel, judges, and prison authorities. The police are tasked with maintaining public order,
investigating offences, and filing reports under judicial supervision. Prosecutors represent the
state and ensure the accused is tried based on evidence. Defence counsel safeguard the rights
of the accused, challenging the prosecution’s case and advocating for fair treatment. Judges
play a crucial role in ensuring the trial adheres to procedural law and deliver judgments
impartially. Prison authorities oversee the custody and rehabilitation of convicts, ensuring

compliance with prison laws and human rights standards.



The importance of criminal procedure lies in its ability to uphold the rule of law,
prevent the miscarriage of justice, and ensure accountability among law enforcement and
judicial officers. By adhering to a structured process, criminal procedure helps maintain
public trust in the justice system and ensures that justice is not only done but also seen to be
done.

Importance of Criminal Procedure

The criminal procedure plays a crucial role in ensuring justice, maintaining public

order, and protecting the fundamental rights of individuals. It establishes a structured
framework for the investigation, prosecution, trial, and sentencing of criminal cases, thereby
upholding the rule of law. One of its primary purposes is to ensure fairness in the
administration of justice by providing clear guidelines for law enforcement, judicial
authorities, and the accused. This framework minimizes the risk of arbitrary actions,
wrongful convictions, and human rights violations, safeguarding the principles of due process
and equality before the law.
Criminal procedure is vital for maintaining a balance between the rights of the accused and
the interests of society. It ensures that those accused of crimes are presumed innocent until
proven guilty and guarantees them rights such as legal representation, protection against self-
incrimination, and a fair trial. Simultaneously, it provides mechanisms for victims to seek
justice and for the state to deter criminal behavior effectively. By defining the roles and
responsibilities of key stakeholders like police officers, prosecutors, defence counsel, judges,
and prison authorities, criminal procedure ensures accountability and transparency at every
stage of the justice process.

Moreover, criminal procedure strengthens public trust in the justice system by
promoting consistency and impartiality. It prevents misuse of power by law enforcement and
judicial authorities and fosters confidence that justice will be delivered equitably. The
procedure also helps maintain public order by ensuring swift and effective action against
offenders while adhering to legal and ethical standards. In essence, criminal procedure is the
backbone of the criminal justice system, vital for delivering justice, protecting individual
rights, and upholding societal harmony.

The Extent and Applicability of the BharatiyaNagarik Suraksha Sanhita, 2023

The BharatiyaNagarik Suraksha Sanhita, 2023 (BNSS) is the revised and updated
framework replacing the Code of Criminal Procedure, 1973 (CrPC). It serves as the
cornerstone of India's criminal justice system, providing a comprehensive procedural

structure for investigating, prosecuting, and adjudicating criminal cases. The enactment of the

4



BNSS reflects India’s commitment to modernizing its criminal justice laws, aligning them
with contemporary needs while preserving the core principles of justice, equity, and the rule
of law. The BNSS is applicable across India, ensuring uniformity in criminal procedural laws,
except for areas where state-specific modifications are constitutionally permitted.

The extent of the BNSS includes its applicability to all offences under the Indian
Penal Code (IPC) and other criminal laws enacted by the Parliament or state legislatures. It
governs the procedural aspects of criminal cases, including the registration of cases,
investigation, arrest, detention, bail, trial, appeals, and execution of sentences. The Act
ensures that the administration of criminal justice is consistent throughout the country,
barring specific exceptions provided under Article 370 and 371 of the Indian Constitution for
certain regions or communities. The BNSS also emphasizes territorial jurisdiction,
categorizing areas into districts, states, and national levels to facilitate smooth functioning
and effective administration. Each district has its own judiciary and police infrastructure,
supervised by High Courts at the state level and the Supreme Court at the national level.

The applicability of the BNSS extends to all individuals within Indian territory,
including citizens, non-citizens, and organizations. It applies equally to crimes committed
within India’s territorial boundaries and, under certain circumstances, to offences committed
by Indian citizens or entities abroad, as specified by extradition treaties and international
agreements. The BNSS defines the roles and responsibilities of key functionaries in the
criminal justice process, such as the police, magistrates, prosecutors, defence counsel, and
prison authorities. It regulates their actions to ensure accountability, prevent abuse of power,
and uphold constitutional guarantees like the right to life, liberty, and equality before the law.
The BNSS brings significant procedural reforms, focusing on efficiency, transparency, and
technological integration. For instance, it emphasizes the digitization of records and the use
of technology in investigations, such as video-recording of witness statements and virtual
hearings. This reduces procedural delays and ensures that the justice delivery system is
accessible to all, including those in remote areas. The Sanhita also seeks to strengthen the
rights of victims, providing clearer guidelines for victim participation in trials and
compensatory mechanisms for their rehabilitation.

Another significant aspect of the BNSS is its adaptability to India's diverse socio-
political landscape. It acknowledges the unique challenges posed by India's federal structure
and the coexistence of multiple legal traditions. While it ensures uniformity in procedural

law, the BNSS allows states to enact supplementary provisions to address local needs, as long



as these do not contradict the central law. This balance between centralization and
decentralization ensures that the Sanhita remains relevant and effective across the country.

The BNSS also incorporates procedural safeguards to protect the rights of accused
persons. It mandates timely production before a magistrate after arrest, prohibits prolonged
detention without trial, and emphasizes the presumption of innocence until proven guilty. It
also upholds the right to legal representation and fair trial, ensuring that procedural lapses do
not lead to miscarriages of justice. At the same time, it empowers law enforcement agencies
by streamlining the processes of evidence collection, forensic analysis, and interrogation,
enabling them to act swiftly and effectively against crime.

In conclusion, the BharatiyaNagarik Suraksha Sanhita, 2023, represents a progressive
step in the evolution of India’s criminal justice system. Its broad extent and nuanced
applicability reflect an effort to balance uniformity with diversity, modernity with tradition,
and efficiency with justice. By codifying comprehensive procedural safeguards and
integrating technological advancements, the BNSS ensures that India’s criminal justice
system remains robust, inclusive, and responsive to the changing needs of society. Its
implementation will play a pivotal role in upholding the principles of justice, fairness, and
rule of law in the country.

Territorial Divisions in Criminal Procedure

Territorial divisions are a fundamental aspect of criminal procedure, providing the
framework for the administration of justice within defined geographical areas. In India, the
BharatiyaNagarik Suraksha Sanhita, 2023 (BNSS) and related laws recognize territorial
divisions to ensure clarity, efficiency, and proper jurisdictional authority in handling criminal
cases. These divisions ensure that offences are investigated, prosecuted, and adjudicated
within the appropriate territorial boundaries, minimizing confusion and procedural delays.
National Level

At the apex is the Supreme Court of India, which has jurisdiction over the entire
country. It functions as the final appellate authority and has the power to issue directives,
orders, and writs to ensure justice is delivered. The Supreme Court also addresses interstate
disputes and cases of national importance, such as those involving constitutional
interpretation or federal conflicts.

State Level

Each state has a High Court that supervises the criminal justice system within its

territorial boundaries. High Courts exercise appellate, revisional, and supervisory jurisdiction

over subordinate courts. They ensure compliance with procedural laws and rectify any
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miscarriages of justice. High Courts can also transfer cases from one district to another within

the state, ensuring impartial trials.

District Level

The district is the primary territorial unit for the administration of criminal justice.
Each district has its own judiciary, including Sessions Courts and Magistrate Courts, which
handle criminal cases based on their severity. The Sessions Court deals with serious offences
such as murder and rape, while Magistrate Courts handle less severe crimes. Police
jurisdictions are also aligned with district boundaries, ensuring coordination between law
enforcement and judicial authorities.
Sub-District Level

For effective governance, districts are further divided into subdivisions, each with a
network of police stations and judicial magistrates. Subdivisional Magistrates (SDMs)
oversee specific areas within a district, maintaining law and order and handling cases that
require magisterial oversight.
Police Jurisdictions

Territorial divisions also extend to police administration. Each district has a
Superintendent of Police (SP) overseeing law enforcement activities, with officers in charge
(OICs) at police stations managing local-level investigations and crime prevention. Police
jurisdictions are carefully delineated to prevent overlapping of authority and ensure
accountability.
Rural and Urban Areas

Territorial divisions account for the unique needs of rural and urban areas.
Metropolitan areas with populations exceeding one million are governed by special
procedural provisions to address higher crime rates and complexities. These include
provisions for Metropolitan Magistrates and streamlined processes to ensure faster resolution
of cases.
Jurisdictional Overlaps and Exceptions

While territorial divisions aim to create clarity, certain crimes may involve
overlapping jurisdictions, such as offences committed across multiple districts or states. In
such cases, the BNSS provides guidelines for determining jurisdiction, often based on the
location of the offence, the residence of the accused, or the place where evidence is found.
Special courts, such as those for economic offences or terrorism cases, may also have

jurisdiction that transcends territorial boundaries.



In conclusion, territorial divisions are integral to the structure of India’s criminal
justice system. They provide an organized framework for the investigation, prosecution, and
adjudication of offences while ensuring that each case is handled within the appropriate
geographical and administrative boundaries. This system promotes efficiency, accountability,
and justice, catering to the diverse and complex nature of India’s legal and societal landscape.
Main Segments of the Criminal Procedure

Criminal procedure is the backbone of the criminal justice system, structured into
distinct segments to ensure systematic and fair administration of justice. These segments
outline the processes involved from the initiation of a criminal case to its final resolution,
safeguarding the rights of all parties while maintaining public order and rule of law.

The first segment is the investigation, where the police or designated authorities
gather facts related to a reported offence. This includes registering a First Information Report
(FIR), examining witnesses, collecting evidence, conducting searches and seizures, and
arresting suspects. The goal is to establish whether a crime has been committed and identify
the perpetrators.

The second segment is the prosecution, where the state, represented by the public
prosecutor, examines the evidence collected during the investigation. The prosecutor
evaluates the case's merits and decides whether to proceed with legal action. This stage
involves filing charge sheets and framing charges based on the evidence, ensuring that only
credible cases advance to trial.

The third segment is the trial, where courts adjudicate the case to determine guilt or
innocence. It includes presenting evidence, examining witnesses, and conducting cross-
examinations. The trial process adheres to principles of natural justice, ensuring a fair hearing
for both the prosecution and the defence.

The fourth segment is the sentencing and execution, applicable when the accused is
found guilty. The court determines an appropriate punishment based on the severity of the
crime, legal provisions, and mitigating factors. Execution of the sentence, such as
imprisonment or fines, is carried out under judicial oversight.

Lastly, the appeal and revision segment allows aggrieved parties to challenge the
trial court's decision in higher courts, ensuring checks and balances within the judicial
process. Together, these segments uphold justice while protecting individual rights and
societal interests.

Inquisitorial and Accusatorial Justice Systems



The inquisitorial and accusatorial justice systems are two fundamental approaches
to criminal adjudication, reflecting differing philosophies of justice. Each system has distinct
characteristics, strengths, and limitations, shaping how criminal cases are investigated,
prosecuted, and adjudicated.

Inquisitorial Justice System

The inquisitorial system is prevalent in many civil law countries, such as France and
Germany. In this model, the court actively participates in the investigation and prosecution of
crimes. Judges play a central role in gathering evidence, questioning witnesses, and directing
the investigation. The system seeks to uncover the truth by giving the court control over the
proceedings rather than relying on the parties to present their cases.

The inquisitorial system is designed to be more efficient and less adversarial. It
minimizes the reliance on legal representation, ensuring that the focus remains on
establishing facts rather than procedural technicalities. The process is structured to protect
public interest and avoid undue advantage to any party. However, critics argue that the active
involvement of judges in investigations may compromise impartiality and fairness.
Accusatorial Justice System

The accusatorial system, also known as the adversarial system, is used in common
law countries like India, the United States, and the United Kingdom. In this model, the
prosecution and defence act as opposing parties, each presenting evidence and arguments to
support their case. The judge acts as a neutral arbiter, ensuring that the trial is conducted
fairly and according to legal rules.

The accusatorial system emphasizes the rights of the accused, including the
presumption of innocence, the right to a fair trial, and protection against self-incrimination. It
relies on rigorous cross-examination and the presentation of evidence to uncover the truth.
However, this system can be time-consuming and resource-intensive, and outcomes may
depend heavily on the competence of legal representation.

Comparison and Conclusion

The inquisitorial system prioritizes efficiency and truth-seeking, while the
accusatorial system emphasizes fairness and procedural rights. Both systems aim to deliver
justice but operate within different frameworks. Some jurisdictions incorporate elements of
both systems to balance their advantages and mitigate limitations, ensuring justice is served
effectively and equitably.

Functionaries under the Code



The criminal justice system is supported by various functionaries, each playing a
critical role in ensuring the smooth functioning of the judicial process. Under the
BharatiyaNagarik Suraksha Sanhita (BNSS), 2023, these functionaries include the police,
prosecutors, defence counsel, judges, and prison authorities. Their coordinated efforts ensure
justice is delivered in a fair, transparent, and efficient manner.

Police

The police are the first responders in the criminal justice process and serve as the
backbone of law enforcement. They are responsible for maintaining public order, preventing
crime, and investigating offences. Their duties include registering the First Information
Report (FIR), collecting evidence, arresting suspects, and ensuring the safety of witnesses.
The police are also tasked with producing accused individuals before the court and assisting
the prosecution during trials. With the advent of technology, the police increasingly rely on
digital tools, such as the Crime and Criminal Tracking Network and Systems (CCTNS), for
efficient case management and criminal tracking.

Prosecutors

Public prosecutors represent the state and play a pivotal role in the administration of
justice. Their primary responsibility is to ensure that offenders are held accountable for their
crimes while safeguarding the rights of the accused. Prosecutors evaluate the evidence
gathered by the police to determine whether a case merits prosecution. They are responsible
for presenting evidence, cross-examining witnesses, and arguing cases in court. Prosecutors
act as a bridge between the investigation and the judiciary, ensuring that cases proceed based
on merit and legal soundness. Their impartiality and commitment to justice are essential for
the credibility of the criminal justice system.

Defence Counsel

The defence counsel represents the accused and ensures their rights are protected
throughout the legal process. Their primary role is to provide legal advice, prepare the
defence, and contest the prosecution’s case. Defence counsels scrutinize the evidence,
challenge its admissibility, and cross-examine witnesses to uncover inconsistencies. They
play a crucial role in upholding the presumption of innocence, a cornerstone of the
adversarial justice system. Defence counsels also ensure that procedural safeguards, such as
protection against self-incrimination and the right to a fair trial, are upheld. Their active
participation ensures that the judicial process remains balanced and that the accused receives
a robust defence.

Judges
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Judges are the central figures in the judicial process, tasked with interpreting the law,
ensuring fair trials, and delivering justice. They act as impartial arbiters, overseeing court
proceedings and ensuring compliance with procedural and substantive laws. Judges evaluate
evidence, hear arguments from both sides, and issue rulings based on the facts and applicable
law. They are also responsible for ensuring that the rights of all parties, including victims and
accused individuals, are upheld. Judges play a critical role in sentencing, balancing
retributive and reformative goals of punishment. Their integrity, impartiality, and legal
acumen are vital for maintaining public confidence in the justice system.

Prison Authorities

Prison authorities are responsible for managing correctional facilities and ensuring the
humane treatment of inmates. Their role extends beyond mere custody to include
rehabilitation and reintegration of offenders into society. Prison officials oversee the
implementation of sentences, maintain discipline within facilities, and provide inmates with
access to healthcare, education, and vocational training. They also coordinate with parole
boards and probation officers to facilitate the conditional release of eligible inmates. The role
of prison authorities has evolved to focus on reformative justice, recognizing that effective
rehabilitation is key to reducing recidivism and ensuring public safety.

Interdependence of Functionaries

The effectiveness of the criminal justice system relies on the seamless coordination
among these functionaries. For example, the police and prosecutors must collaborate to build
a strong case, while judges depend on the thoroughness of investigations and the quality of
legal arguments to deliver just verdicts. Defence counsels and prosecutors act as
counterbalances to each other, ensuring that both sides of a case are adequately represented.
Similarly, prison authorities work with judicial and administrative bodies to ensure that
sentences are implemented in a manner consistent with the law.

Challenges and Reforms

While these functionaries are integral to the justice system, they face several
challenges. Police often grapple with inadequate resources and public distrust, which can
hamper their effectiveness. Prosecutors may face heavy caseloads and limited access to
investigative tools. Defence counsels, particularly those representing indigent clients, may
struggle with insufficient funding and support. Judges often face delays due to procedural
inefficiencies and a backlog of cases. Prison authorities contend with overcrowded facilities

and limited resources for rehabilitation.
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Reforms aimed at addressing these challenges include modernizing police
infrastructure, enhancing the independence of prosecutors, improving legal aid services, and
reducing judicial delays through technology and alternative dispute resolution mechanisms.
Additionally, prison reforms focus on improving living conditions, expanding rehabilitation

programs, and adopting restorative justice practices.

Unit — I Investigation process under BNSS

Complaint

A complaint serves as the formal initiation of legal proceedings and is defined in the
BharatiyaNagarik Suraksha Sanhita, 2023, as an allegation made to a Magistrate, either orally
or in writing, with the intent of action under this Sanhita. It signifies a critical step in the
criminal justice process, laying the groundwork for legal intervention. Importantly, a
complaint must contain specific allegations that someone has committed an offence, though it
excludes police reports under its definition. However, a police report in cases of non-
cognizable offences can be treated as a complaint, with the police officer being deemed the
complainant. The process of lodging a complaint ensures that any citizen has the opportunity
to bring to light an offence, thereby promoting transparency and public participation in
justice.

For a complaint to be valid, it must be made before a Magistrate who has the
jurisdiction to take cognizance of the matter. The complainant’s statement, recorded during
examination under oath, is crucial for verifying the authenticity of the allegations. If the
Magistrate is satisfied that there is sufficient ground for proceeding, the complaint can lead to
issuing summons or warrants. The process ensures that the allegations are not frivolous,
thereby protecting individuals from baseless legal proceedings. However, the Sanhita also
provides safeguards against malicious complaints, allowing for compensation to the accused
if it is proven that the complaint was filed without reasonable cause. The detailed structure of
complaints balances the complainant's rights and the accused’s protection against
unwarranted prosecution.

Investigating Officer (10)

The Investigating Officer (I0) plays a pivotal role in the criminal justice system,

ensuring that the investigation is conducted impartially, thoroughly, and in compliance with

legal provisions. Under the BharatiyaNagarik Suraksha Sanhita, 2023, the IO is responsible
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for collecting evidence, examining witnesses, recording statements, and submitting a
comprehensive report to the Magistrate. The Sanhita emphasizes that investigations must be
carried out without bias to uphold the principles of justice and fairness. The 10 is empowered
to arrest individuals, seize property, and conduct searches as part of their investigative
responsibilities, ensuring that every facet of the case is meticulously examined.

A significant change introduced by the Sanhita is the mandatory recording of certain
processes, such as searches and seizures, through audio-video electronic means. This measure
enhances accountability and prevents procedural lapses. The IO is also required to maintain a
detailed case diary, documenting each step of the investigation. This diary acts as a record of
the investigation process and may be referred to by courts during trials. The role of the IO is
especially sensitive in cases involving vulnerable victims or high-profile suspects, requiring a
balance between thorough investigation and protection of individual rights.

Victim

The victim occupies a central place in the criminal justice system, with the
BharatiyaNagarik Suraksha Sanhita, 2023, introducing several provisions to safeguard their
rights and ensure justice. A victim is defined as any person who has suffered harm, including
physical, mental, emotional, or economic loss, due to an offence. The Sanhita expands this
definition to include the victim's guardian or legal heir, ensuring comprehensive protection
and representation.

The Sanhita mandates that victims be informed of their rights at every stage of the
investigation and trial. Victim compensation schemes and the treatment of victims have been
integrated into the legal framework, emphasizing the importance of rehabilitation and
support. Victim statements are considered crucial evidence, with provisions for recording
their statements under judicial supervision. In cases of sexual offences, victims have the right
to be examined by medical practitioners of their choice and in a manner that ensures their
dignity. Victim-friendly measures, such as audio-video recording of statements and protective
custody, aim to reduce the trauma experienced during legal proceedings.

Witness

A witness is indispensable in establishing the facts of a case, and the
BharatiyaNagarik Suraksha Sanhita, 2023, ensures robust provisions for their protection and
effective examination. Witnesses provide direct, circumstantial, or expert testimony, forming
the foundation of evidence used during trials. To facilitate truthful and uninterrupted

testimony, the Sanhita introduces mechanisms such as witness protection schemes, shielding
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them from intimidation or harm. Witness statements, recorded during investigations, may be
admissible as evidence, provided they meet the criteria of reliability and relevance.

The Sanhita also mandates that summons to witnesses be served in a transparent and
timely manner, ensuring their participation in the judicial process. Measures like video
conferencing and affidavit submissions simplify the process for witnesses who cannot appear
in person. Additionally, the demeanor and credibility of witnesses are given importance, with
courts empowered to make observations during testimony. By ensuring the safety and dignity

of witnesses, the Sanhita upholds their crucial role in delivering justice.

Suspect and Accused

The suspect and accused are integral to the criminal justice process, with the
BharatiyaNagarik Suraksha Sanhita, 2023, emphasizing their rights and responsibilities. A
suspect is an individual under investigation for a potential offence, while an accused is
formally charged. The Sanhita ensures procedural safeguards to prevent harassment and
misuse of power during investigations. Suspects have the right to remain silent, meet legal
counsel, and be informed of the grounds of arrest.

Once formally charged, the accused gains additional rights, including access to the
evidence against them and the opportunity to present their defense. The Sanhita prohibits
unnecessary restraint during arrests and mandates that the accused be presented before a
Magistrate within 24 hours of detention. It also provides provisions for bail in non-bailable
offences, ensuring that detention is not punitive. Additionally, the Sanhita prohibits
inducements or coercion during interrogations, reinforcing the principle of voluntary and
credible confessions. By balancing investigation needs with individual rights, the Sanhita
ensures a fair trial process.

Arrest

Arrest is one of the most critical aspects of the criminal justice process, enabling law
enforcement to detain individuals suspected of committing an offence. The BharatiyaNagarik
Suraksha Sanhita, 2023 (BNSS), provides detailed procedures, rights, and limitations to
ensure that arrests are carried out lawfully and justly, preventing abuse of power and
safeguarding the rights of the individual. Arrests are categorized into two types: arrest with
a warrant and arrest without a warrant, each governed by specific provisions under the
BNSS.

Arrest Without a Warrant
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Section 35 of the BNSS empowers police officers to arrest individuals without a
warrant in cases involving cognizable offences, where immediate action is necessary to
prevent harm, ensure public safety, or avoid the escape of the offender. This provision
ensures swift response to serious crimes, such as murder, rape, or robbery.

Section 36 outlines the duties of officers making arrests without a warrant. It mandates that
officers must have reasonable grounds for arrest, documenting the reasons to ensure
accountability. The arrested person must be informed of the grounds of arrest as per Section
47, which also provides the accused the right to bail if the offence is bailable.

Arrest with a Warrant

Arrest with a warrant, covered under Section 72, is typically reserved for non-
cognizable offences, where police officers require prior approval from the Magistrate. The
warrant specifies the individual to be arrested and must be executed in accordance with legal
procedures outlined in Section 43.

Rights of the Arrested Person
The BNSS enshrines several rights to protect individuals during arrest:

1. Information About Grounds of Arrest (Section 47): It is mandatory for the
arresting officer to inform the person of the reasons for their arrest and their right to
bail in bailable cases. This ensures transparency and protects against arbitrary
detention.

2. Right to Meet an Advocate (Section 38): The arrested person has the right to consult
and be represented by an advocate during interrogation.

3. Protection Against Unnecessary Restraint (Section 46): This section emphasizes
humane treatment and prohibits unnecessary physical restraint unless the person
attempts to escape or resist arrest.

4. Health and Safety of Arrested Persons (Section 56): This provision mandates that
officers ensure the physical and mental well-being of individuals in custody.

Procedures During Arrest
The process of arrest is clearly defined to maintain procedural integrity:

e Section 43 mandates that the arrest must be made by physically touching or confining
the person unless they voluntarily submit to custody.

o Section 49 allows the search of the arrested person, ensuring no dangerous or harmful
items are carried.

e Section 57 stipulates that the arrested individual must be presented before a

Magistrate within 24 hours, excluding travel time, to prevent unlawful detention.
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Arrest by Private Persons

Under Section 40, private individuals are authorized to arrest a person committing a
non-bailable or cognizable offence in their presence. The arrested individual must be handed
over to law enforcement promptly.
Special Provisions for Arrest

e Arrest of Women (Section 46): Special provisions ensure that women can only be
arrested by female officers and that no arrest is made after sunset unless in
exceptional circumstances.

e Protection of Armed Forces Members (Section 42): Members of the armed forces
cannot be arrested for actions taken in the discharge of official duties without prior
approval from the Central Government.

e Juvenile Arrests: In the case of juveniles, the arresting officer must follow the
Juvenile Justice Act, ensuring the child is taken before the Juvenile Justice Board
rather than a regular court.

Judicial Oversight and Accountability
The BNSS introduces several measures to ensure accountability in arrests:
e Audio-Video Recording of Arrests: This provision ensures that the arrest process is
documented to prevent misuse of power.
e Police to Report Arrests (Section 59): Officers must submit reports of arrests to the
Magistrate, ensuring judicial oversight.
Penalties for Illegal Arrests

The BNSS also provides for stringent penalties for officers found guilty of unlawful
arrests. Such penalties reinforce the accountability of law enforcement and protect citizens
from arbitrary actions.
Conclusion

The provisions under the BNSS, 2023, aim to balance the necessity of arrests with the
protection of individual rights. By ensuring transparency, judicial oversight, and clear
procedural guidelines, the law protects citizens from abuse while enabling law enforcement
to maintain public order and safety.
Search and Seizure

Search and seizure is a crucial investigative tool used by law enforcement to collect
evidence related to criminal activities. The BharatiyaNagarik Suraksha Sanhita, 2023
(BNSS), lays out comprehensive guidelines to ensure that these actions are carried out legally

and respect individual rights.
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Search Warrants

Section 96 of the BNSS specifies the conditions under which a search warrant may
be issued by a Magistrate. Warrants are necessary to search premises for evidence,
contraband, or persons unlawfully confined. They ensure judicial oversight and prevent
arbitrary searches. The warrant must specify the premises, the objects of the search, and any
conditions under which the search is to be conducted.
Search Without a Warrant

Section 35 allows police officers to conduct searches without a warrant in exigent
circumstances, such as when immediate action is necessary to prevent the destruction of
evidence or ensure public safety. However, these actions are subject to strict scrutiny to
prevent abuse.
Procedure for Conducting Searches
o Notification and Presence of Witnesses (Section 103): The officer conducting the
search must notify the person in charge of the premises and, where possible, conduct
the search in their presence. Independent witnesses should also be present to ensure
transparency.
e Search of Closed Premises (Section 44): If the premises are closed or locked, the
officer may break open the doors or windows, but only after notifying the occupants
or ensuring lawful entry.
e Documentation of the Search (Section 105): All items seized during the search must
be accurately recorded, and a copy of the seizure list must be provided to the person
from whom the items were seized.
Seizure of Evidence

Section 106 empowers police officers to seize any property suspected to be connected
with an offence. This includes physical evidence, documents, and electronic records. The
BNSS emphasizes the proper handling, preservation, and documentation of seized items to
maintain their evidentiary value.
Search and Seizure in Digital and Electronic Cases

With the rise of cybercrimes, the BNSS includes specific provisions for digital and
electronic evidence. Section 96 allows the seizure of devices such as computers,
smartphones, and storage devices, provided that the search and seizure are conducted in
accordance with the Information Technology Act, 2000. The seized digital evidence must be
stored securely to prevent tampering.

Search of Persons
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Section 49 provides guidelines for searching individuals. Searches must be conducted
with due respect for the dignity and privacy of the person. Female suspects must be searched
only by female officers and in private.

Special Provisions for Certain Searches
e Search for Persons Wrongfully Confined (Section 100): The law allows for
immediate searches to rescue persons held unlawfully, ensuring their safety and
liberty.
e Search and Seizure in Narcotics Cases: Special care is taken to handle controlled
substances, with mandatory documentation and strict compliance with the Narcotic

Drugs and Psychotropic Substances Act, 1985.

Audio-Video Recording of Searches

Section 105 mandates the use of audio-video recording during searches to ensure
transparency and accountability. This provision safeguards against allegations of misconduct
and ensures adherence to legal procedures.
Return of Seized Property

Section 506 specifies the procedure for handling seized property when no claimant
comes forward within six months. In such cases, the property may be sold or otherwise
disposed of as directed by the court.
Judicial Oversight

All searches and seizures are subject to judicial oversight to ensure legality and
protect individual rights. Reports must be submitted to the Magistrate, detailing the search
and seizure process, ensuring accountability.
Conclusion

The BNSS, 2023, emphasizes the importance of balancing investigative needs with
the protection of individual rights during search and seizure operations. By providing clear
guidelines, ensuring judicial oversight, and mandating transparency measures such as audio-
video recording, the law aims to uphold the principles of justice and fairness.
Investigation and Interrogation

Investigation and interrogation are essential elements of the criminal justice process,
aimed at uncovering the truth and ensuring justice. The BharatiyaNagarik Suraksha
Sanhita, 2023 (BNSS) provides a detailed framework for conducting investigations and

interrogations, ensuring legality, fairness, and protection of individual rights. These processes
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are governed by strict procedural rules to maintain the integrity of the criminal justice system
while preventing abuses of power.
Investigation: Scope and Process

Investigation is defined under Section 2(j) of the BNSS as all proceedings conducted
by a police officer or authorized person for collecting evidence. It begins when the police
receive information about a cognizable offence (Section 173) and register a First Information
Report (FIR). The purpose of an investigation is to ascertain the facts and circumstances of
the case, identify the offender, and gather evidence for prosecution.

The BNSS mandates that investigations be impartial and thorough. Officers must visit
the crime scene, record observations, collect physical evidence, examine witnesses, and
maintain a detailed case diary (Section 192). The investigation must culminate in a report
submitted to the Magistrate under Section 177, outlining whether sufficient evidence exists to
proceed with prosecution or dismiss the case.

Procedures During Investigation
1. Scene of the Crime:

The investigator must promptly secure and examine the crime scene,
collecting evidence like fingerprints, weapons, or other physical clues. Sections 105
and 185 of the BNSS emphasize the importance of documenting searches and seizures
with accuracy, including the use of audio-video recording for transparency.

2. Examination of Witnesses:

Witnesses are examined under Section 180, where their statements are
recorded to gather information relevant to the case. Statements must be voluntary and
recorded without coercion.

3. Medical Examination:

In cases involving physical injury or sexual assault, Sections 51 and 184
mandate the medical examination of victims and accused persons. These reports serve
as crucial evidence in court.

4. Use of Technology:

The BNSS incorporates modern tools, including forensic analysis and digital
evidence, ensuring investigations align with contemporary challenges. Electronic
evidence is collected and stored as per provisions under Section 106 and the
Information Technology Act, 2000.

5. Preliminary Inquiry:
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In certain cases, a preliminary inquiry under Section 178 is conducted to
determine if there is sufficient ground to proceed with a full-fledged investigation.

This step avoids frivolous or baseless investigations.

Rights During Investigation

The BNSS ensures that investigations respect individual rights:

Accused's Rights: The accused must be informed of their rights and cannot be
subjected to illegal detention or torture. Statements made under duress are
inadmissible in court.

Victim’s Rights: Victims are entitled to be informed about the progress of the

investigation and have their safety ensured throughout the process.

Interrogation: Purpose and Principles

Interrogation involves questioning suspects, witnesses, or persons connected to the

offence to elicit information or confessions. The BNSS outlines specific rules to ensure

interrogations are fair, effective, and within legal boundaries.

Rules Governing Interrogation

1.

Recording of Statements

Section 183 mandates that confessions and statements made during
interrogation be recorded by a Magistrate or in the presence of an independent
witness. This prevents allegations of coercion or misconduct. Statements must be
voluntary and cannot be obtained through threats, inducements, or promises.

Right to Legal Representation:

Section 38 grants suspects the right to consult an advocate during
interrogation. This provision ensures that the accused can seek legal advice,
protecting them from self-incrimination.

No Coercion or Torture:

Section 182 explicitly prohibits the use of inducement, threat, or coercion to
extract confessions. Any confession obtained through such means is inadmissible in
court. This aligns with constitutional protections under Article 20(3), which

safeguards against self-incrimination.

4. Documentation and Transparency:
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Interrogation sessions must be documented, including the questions asked and
the responses provided. Section 105 encourages the use of audio-video recordings to
maintain transparency and accountability during questioning.

5. Medical Examination of the Accused:
Section 53 requires the medical examination of accused persons upon request.
This safeguards against custodial abuse and ensures their physical and mental well-
being.
Techniques and Approaches in Interrogation

Interrogation methods must adhere to ethical standards. Law enforcement agencies
employ scientifically accepted techniques such as rapport-building, cognitive interviews, and
non-coercive questioning to elicit truthful information. The BNSS discourages third-degree

methods, emphasizing respect for human dignity.

Judicial Oversight and Safeguards

Judicial oversight is integral to both investigations and interrogations. The BNSS
mandates that individuals arrested or detained during these processes be presented before a
Magistrate within 24 hours (Section 57). The Magistrate reviews the legality of the detention
and ensures compliance with procedural safeguards.

In cases involving confessions, the Magistrate must ensure that the accused
understands the consequences of their statement and that it is made voluntarily. Confessions
recorded by the Magistrate hold evidentiary value under Section 183, provided they meet
these criteria.

Challenges in Investigation and Interrogation

Despite the comprehensive framework, challenges persist, including delays in
investigations, misuse of authority, and custodial violence. The BNSS addresses these issues
through stringent accountability measures, such as:

o Police Accountability: Officers found guilty of misconduct during investigations or
interrogations face penalties under the law.

e Judicial Monitoring: Regular reporting to the Magistrate ensures transparency and
adherence to legal procedures.

o Witness Protection: Ensuring witness safety under Section 398 is crucial to
obtaining truthful testimonies.

Conclusion
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The BNSS, 2023, provides a robust framework for investigation and interrogation,
balancing the need for effective law enforcement with the protection of individual rights. By
emphasizing transparency, accountability, and adherence to legal procedures, it aims to
enhance public trust in the criminal justice system. While challenges remain, the provisions
under the BNSS pave the way for a more efficient and just process, ensuring that justice is
not only done but seen to be done.

Identification

Identification is a vital component of the criminal justice process, assisting in
establishing the connection between individuals, objects, and the offence. The
BharatiyaNagarik Suraksha Sanhita, 2023 (BNSS) provides comprehensive provisions for
the identification of persons, property, and other material evidence to ensure accurate and fair
judicial proceedings. Identification is particularly significant in cases where the offender is
unknown or when physical evidence needs to be linked to a suspect or crime.

Under Section 54, the BNSS outlines the process for the identification of arrested
individuals. It mandates the police to ensure the proper identification of suspects, which may
include taking photographs, fingerprints, and other biometrics. Additionally, the
identification of accused persons by witnesses through an identification parade is a critical
step. Conducted under judicial supervision, the parade ensures that witnesses can confirm or
rule out the involvement of suspects in the crime.

The BNSS also includes provisions for identifying stolen or recovered property.
Section 106 empowers law enforcement to seize and document evidence, which may then be
presented to witnesses or victims for identification. The use of technological tools, such as
facial recognition and digital databases, is encouraged for accurate identification.

Identification is conducted in adherence to fairness and legality. For instance,
identification parades must follow protocols to prevent undue influence or coercion. The
suspect is presented alongside unrelated individuals of similar appearance to ensure
objectivity. Furthermore, audio-video recording of the identification process, as encouraged
by Section 105, enhances transparency and reduces the scope for disputes during trials.

By emphasizing thoroughness and accountability in identification processes, the
BNSS ensures the reliability of evidence while safeguarding the rights of individuals
involved in criminal cases.

Bail
Bail is a legal mechanism that allows an accused person temporary freedom while

awaiting trial, ensuring that detention is not punitive but preventive. The BharatiyaNagarik

22



Suraksha Sanhita, 2023 (BNSS) establishes a clear and comprehensive framework for
granting bail, balancing the rights of the accused with the need for public safety and justice.
Bail provisions are categorized into bailable offences and non-bailable offences under the
BNSS. For bailable offences, Section 480 mandates that bail must be granted as a matter of
right. The accused may secure release by furnishing a bond or providing sureties. However,
for non-bailable offences, Section 482 grants discretionary power to the Magistrate or higher
courts to decide based on the severity of the offence, the likelihood of the accused
absconding, and the potential impact on public safety.

A crucial aspect of bail under the BNSS is the maximum detention period for
undertrial prisoners, as stipulated in Section 481. It ensures that individuals are not held
indefinitely without trial, thus preventing abuse of the legal system. Furthermore, Section 484
provides for anticipatory bail, allowing individuals to seek protection from arrest in cases
where they fear potential harassment or misuse of power.

While granting bail, courts must consider factors such as the nature of the offence, the
accused's criminal record, and their cooperation during the investigation. The BNSS also
introduces provisions to ensure compliance, including monitoring mechanisms like electronic
tracking or restrictions on travel.

By establishing these detailed provisions, the BNSS ensures that bail functions as an
instrument of justice, preventing unnecessary detention while safeguarding public and
judicial interests.

Statements of Police

Statements of police play a pivotal role in the investigation and prosecution of
criminal cases. The BharatiyaNagarik Suraksha Sanhita, 2023 (BNSS) provides specific
guidelines for recording, using, and validating these statements to ensure their reliability and
admissibility in judicial proceedings. Police statements are instrumental in documenting the
progression of the investigation, witness accounts, and evidence collection.

Under Section 192, police officers are required to maintain a case diary, which
serves as a detailed record of all investigation steps, including statements of witnesses and
suspects. These records ensure transparency, allowing judicial authorities to review the
investigation process. Section 180 governs the examination of witnesses by police officers,
mandating that their statements be recorded accurately and voluntarily.

Statements made by witnesses to the police during investigations are generally not
admissible as direct evidence in court. However, they can be used for contradiction or

corroboration during trials under Section 181. Similarly, statements made by accused
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persons to the police are inadmissible unless they are confessions recorded by a Magistrate
under Section 183. This safeguard prevents the misuse of coercive interrogation practices and
upholds the principle of fair trial.

The BNSS also mandates that statements be recorded using modern tools such as
audio-video recording (Section 105). This enhances the accuracy of the statements and
prevents disputes over their authenticity. In sensitive cases, such as those involving
vulnerable witnesses, additional safeguards are implemented to protect their identity and
ensure their safety.

By codifying these guidelines, the BNSS ensures that police statements are a credible
part of the investigative process while protecting the rights of individuals involved in the
criminal justice system.

Final Report and Charge Sheet

The final report and charge sheet are critical documents in the criminal justice
system, representing the culmination of an investigation and the initiation of formal legal
proceedings. Under the BharatiyaNagarik Suraksha Sanhita, 2023 (BNSS), the
procedures, content, and significance of these documents are clearly delineated to ensure
justice, transparency, and accountability in the legal process.

Final Report

The final report, governed by Section 177 of the BNSS, is submitted by the
Investigating Officer (IO) to the Magistrate upon the completion of an investigation. It
contains the findings of the investigation, including evidence collected, statements of
witnesses, and conclusions about whether sufficient grounds exist to proceed with
prosecution.

The final report can have two outcomes:

1. Closure Report: Filed when the investigation concludes that there is no sufficient
evidence or reasonable grounds to charge any person with an offence. The closure
report must include reasons for this conclusion and details of the steps taken during
the investigation. The Magistrate may accept the report, direct further investigation, or
issue a notice to the complainant to present objections.

2. Charge Sheet: Filed when sufficient evidence is found to prosecute the accused,
detailing the alleged offences and the supporting evidence.

Preparation of the Final Report

The preparation of the final report is a meticulous process involving several key steps:
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Analysis of Evidence: The 10 evaluates the collected physical, documentary, and
digital evidence to establish its relevance and admissibility in court.

Witness Statements: Statements recorded under Section 180 are scrutinized to
ensure coherence and reliability.

Case Diary Examination: The case diary, maintained under Section 192, serves as a
reference to ensure that all investigative steps are documented and compliant with
legal standards.

Legal Review: The IO consults legal experts or prosecutors to assess whether the

evidence meets the threshold required for prosecution.

Charge Sheet

The charge sheet is a formal document filed by the police to initiate prosecution

against the accused in a court of law. Governed by Section 232 of the BNSS, it outlines the

specific charges, evidence, and witnesses to be presented during the trial. The charge sheet

serves as a bridge between investigation and trial, providing a detailed account of the alleged

crime and justifying the legal action against the accused.

Contents of a Charge Sheet

A charge sheet typically includes the following details:

1.

Details of the Accused: Names, addresses, and other identifying information about
the accused persons.

Charges: The specific sections of law under which the accused are charged, such as
those from the Bharatiya Nyaya Sanhita, 2023 (replacing the Indian Penal Code).
Evidence: A summary of the evidence collected, including documents, physical
items, and electronic records.

Witnesses: A list of witnesses to be examined during the trial, along with a summary
of their statements.

Incident Description: A detailed account of the alleged offence, including the time,
place, and circumstances.

Investigation Steps: A summary of the investigation process, highlighting

compliance with procedural requirements.

Filing of the Charge Sheet

The charge sheet must be filed within the statutory time limit prescribed by the BNSS:
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e For cases involving offences punishable with death, life imprisonment, or
imprisonment exceeding 10 years, the time limit is 90 days.
o For other offences, it is 60 days.If the charge sheet is not filed within these periods,

the accused becomes eligible for bail under Section 480.

The Magistrate reviews the charge sheet to ensure its completeness and legal
sufficiency. Upon acceptance, the case proceeds to the trial stage. If deficiencies are found,
the Magistrate may order further investigation under Section 178.

Purpose and Importance of the Charge Sheet
The charge sheet plays a pivotal role in the criminal justice process by:
o Informing the Accused: Clearly stating the allegations and evidence against the
accused, ensuring they have a fair opportunity to defend themselves.
e Guiding the Trial: Providing the framework for prosecution, including the charges to
be proven and the witnesses to be examined.
e Ensuring Accountability: Documenting the findings of the investigation and the
basis for prosecution, subject to judicial scrutiny.
Judicial Oversight of Final Report and Charge Sheet

Judicial oversight is an integral aspect of the final report and charge sheet process.
The Magistrate acts as a check on the investigative process, ensuring that the findings are
based on credible evidence and that procedural safeguards have been followed. In cases
where the complainant disputes the findings of a closure report, the Magistrate may order a
reinvestigation or direct that the case be taken up for prosecution.

Challenges and Safeguards

While the BNSS provides a robust framework for final reports and charge sheets,
challenges such as delays, biased investigations, and insufficient evidence often arise. The
following safeguards help address these issues:

e Time-Bound Investigations: The BNSS emphasizes strict adherence to timelines,
reducing undue delays in filing charge sheets.

o Accountability of Investigating Officers: Sections such as 192 ensure detailed
documentation of the investigation process, enabling oversight and accountability.

e Judicial Review: The Magistrate’s power to accept, reject, or order further
investigation ensures that final reports and charge sheets meet the standards of justice.

e Use of Technology: Provisions like Section 105 mandate audio-video recording of
critical investigative processes, enhancing transparency and reliability.

Conclusion
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The final report and charge sheet form the backbone of the criminal prosecution
process, ensuring that cases proceed to trial based on credible evidence and legal merit. The
BharatiyaNagarik Suraksha Sanhita, 2023, with its detailed provisions, promotes
transparency, accountability, and efficiency in their preparation and submission. By
balancing the rights of the accused with the need for effective prosecution, the BNSS upholds
the principles of justice and fairness in the criminal justice system.

Preventive Measures and Security Proceedings (800 Words)

Preventive measures and security proceedings are essential tools in the criminal
justice system to maintain public order and prevent the commission of offences. The
BharatiyaNagarik Suraksha Sanhita, 2023 (BNSS) provides a detailed framework for such
measures, empowering law enforcement and magistrates to act proactively while
safeguarding individual rights. These provisions balance the need for public safety with the
principle of due process, ensuring that preventive actions do not lead to arbitrary misuse of
power.

Preventive Measures: Scope and Purpose

Preventive measures under the BNSS are designed to avert potential threats to peace
and security. They target individuals or groups whose actions, if unchecked, could lead to
criminal activities, public disturbances, or harm to others. These measures include
surveillance, restrictions, and custodial actions, enabling authorities to address risks before
they materialize into offences.

The BNSS emphasizes that preventive measures should be based on credible
information and reasonable grounds, ensuring accountability and minimizing the risk of
abuse. The key provisions relating to preventive measures are outlined in Chapter XII of the
BNSS.

Police Powers to Prevent Cognizable Offences

Section 168 empowers the police to act upon receiving credible information about a
design to commit a cognizable offence. The officer may intervene by counseling, issuing
warnings, or initiating surveillance of the individuals involved. In cases where immediate
action is necessary to prevent the commission of an offence, the police may arrest individuals
under Section 170 without a warrant, provided such actions comply with the prescribed legal
safeguards.

Preventive Arrest and Detention
The BNSS allows for preventive arrest as a last resort to thwart potential crimes.

Section 170 authorizes the arrest of individuals suspected of planning cognizable offences,
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particularly when other measures prove inadequate. However, such arrests must be followed
by presenting the arrested individual before a Magistrate within 24 hours under Section 57 to
ensure judicial oversight.

In addition to arrest, Section 172 empowers law enforcement to issue lawful
directions to individuals bound to comply, ensuring public safety and preventing harm to
public property.

Magisterial Powers for Preventive Action

The Magistrate plays a pivotal role in implementing preventive measures under the
BNSS. Section 125 provides for the issuance of bonds for keeping the peace or ensuring good
behavior from individuals whose conduct poses a risk to public order. This provision is
particularly useful in dealing with habitual offenders, troublemakers, or persons
disseminating seditious or harmful material.

Further, Sections 127 and 128 authorize the Magistrate to take preventive action
against suspected persons and habitual offenders, requiring them to furnish security for good
behavior. The process involves issuing a notice to the individual, conducting an inquiry, and
passing an appropriate order.

Security Proceedings: An Overview

Security proceedings are formal actions initiated by the Magistrate to prevent potential
offences. These proceedings are governed by Chapter IX of the BNSS and are based on the
principle of deterrence through legal obligation. Individuals who are perceived as a threat to
public peace or safety may be required to execute a bond with or without sureties.

1. Security for Keeping the Peace (Section 125):

This measure applies to individuals convicted of an offence involving breach
of peace or those likely to commit such offences. The Magistrate may order the
individual to provide a bond, failing which they may face detention.

2. Security for Good Behavior (Sections 126-129):

The BNSS empowers the Magistrate to require security from individuals who
are habitual offenders or suspected of activities that threaten public safety. This
provision covers those disseminating seditious material, gang members, and others
who habitually commit offences.

3. Procedure for Security Proceedings (Section 130):
The Magistrate issues a notice to the individual, detailing the grounds for

initiating security proceedings. The individual is given an opportunity to respond and
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present evidence during the inquiry. Based on the findings, the Magistrate may order
the execution of a bond or impose other conditions.
Duration and Enforcement of Bonds (Sections 138—141):

The duration of bonds is typically up to one year but may extend further based
on the circumstances. Failure to comply with the bond conditions may lead to

forfeiture and imprisonment.

Preventing Public Nuisances and Urgent Cases

The BNSS provides additional provisions for addressing public nuisances and emergencies:

Public Nuisances (Section 152): The Magistrate may issue conditional orders for the
removal of nuisances or abatement of risks to public health or safety. Non-compliance
may lead to enforcement actions or penalties.

Urgent Cases (Section 163): In cases of imminent danger or nuisance, the Magistrate
may issue immediate orders to prevent harm, ensuring timely intervention without

procedural delays.

Balancing Prevention with Individual Rights

While the BNSS grants significant powers for preventive measures, it also

incorporates safeguards to protect individual rights:

Judicial Oversight: Actions such as preventive arrests and security proceedings are
subject to judicial scrutiny to prevent misuse of power.
Notice and Inquiry: Individuals subject to security proceedings are given a fair
opportunity to present their case, ensuring due process.
Limited Duration: Bonds and restrictions imposed under security proceedings are

time-bound, preventing indefinite obligations.

Conclusion

The preventive measures and security proceedings under the BNSS, 2023, reflect a

proactive approach to maintaining public order and preventing crime. By empowering law

enforcement and magistrates with well-defined powers and procedural safeguards, the law

ensures a balance between the necessity of prevention and the protection of individual

liberties. These provisions strengthen the capacity of the criminal justice system to address

risks effectively while upholding the principles of justice and fairness.
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Unit IIT — Courts

Courts are vital institutions within the judicial system, responsible for administering
justice and upholding the rule of law. They serve as the arena where disputes are resolved,
laws are interpreted, and legal rights are protected. In a democratic society, courts play an
essential role in ensuring that all individuals are treated equally before the law, regardless of
their status, wealth, or background. Courts operate under a structured hierarchy, typically
consisting of lower courts, appellate courts, and supreme or high courts.The lower courts,
such as district courts and magistrate courts, handle cases involving minor offenses, civil
disputes, and family matters. These courts are the first point of contact for individuals seeking
legal redress, and their decisions can often be appealed to higher courts if necessary.
Appellate courts, including high courts and the court of appeals, deal with cases where
individuals challenge the decisions made by lower courts. They review the legal procedures,
evidence, and fairness of the lower court's ruling. The highest courts in the judicial system,

such as the Supreme Court in many countries, serve as the final authority on legal matters.
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Their rulings are binding, and they have the power to interpret the constitution, make
landmark decisions, and ensure that justice is applied consistently across the nation.

Judges, who preside over the courts, are responsible for ensuring that trials are fair
and just. They interpret and apply the law impartially, making decisions based on the facts
presented before them. In some cases, a jury may be involved, especially in criminal trials,
where citizens are selected to determine the guilt or innocence of the accused. The legal
process in courts is governed by a set of procedural rules designed to ensure transparency,
accountability, and fairness.Courts are not only a platform for dispute resolution but also
serve as guardians of rights and liberties. They protect individual freedoms, prevent abuse of
power, and address issues such as discrimination and human rights violations. By ensuring
that laws are upheld and justice is served, courts maintain social order and contribute to the
stability of society.

Criminal courts in India are crucial in ensuring justice and the rule of law, particularly
in the domain of criminal law. They are tasked with adjudicating cases related to crimes and
offenses, ranging from minor violations to serious criminal offenses. The judicial system in
India is structured hierarchically, with courts having different levels of jurisdiction and
powers. These courts are categorized into district courts, state courts, and union jurisdiction
courts, each having specific roles and authority to deal with various criminal matters. Let’s
explore these courts in detail, along with their powers and jurisdiction.

1. District Courts

District courts are the foundational courts in India's judicial system and serve as the
first point of contact for individuals seeking redressal for criminal matters. They function
under the state jurisdiction and are located in each district, making them accessible to the
public at the grassroots level. The district courts are presided over by District Judges, who
hold the authority to hear and decide criminal cases of varying degrees, including serious
offenses. The district courts are divided into sessions courts and magistrate courts based on
the severity of the crimes.

Magistrate Courts

Magistrate courts are the lowest level of criminal courts within the district courts,
handling cases involving minor offenses. These courts are divided into two categories:

e Judicial Magistrates (First Class and Second Class): These magistrates handle
offenses that carry a punishment of imprisonment for up to three years, or fine, or

both. They deal with simple criminal cases like theft, assault, or minor traffic
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violations. Judicial Magistrates (First Class) have the authority to impose sentences up
to three years of imprisonment.
e Chief Judicial Magistrate (CJM): The Chief Judicial Magistrate supervises the
functioning of all magistrates within the district and holds jurisdiction over cases of a
more serious nature, but still within the scope of the district's jurisdiction. CJMs may
also exercise powers over more severe cases like crimes involving significant bodily
harm, financial fraud, etc.
Sessions Courts

Sessions courts are established for more serious offenses and deal with major criminal
cases that involve severe punishments such as long-term imprisonment or even death
sentences. These courts have the authority to try serious criminal cases such as murder, rape,
robbery, and drug trafficking. Sessions courts are presided over by a Sessions Judge, who is
often supported by Additional Sessions Judges in larger districts to handle the growing
caseload. The Sessions Judge can hear appeals from the decisions of Magistrate courts and
also has the authority to grant bail in cases of grave offenses.
Powers of District Courts

District courts have significant powers, including the ability to grant bail, issue arrest
warrants, hear appeals, and try both cognizable and non-cognizable offenses. They can also
pass orders for the attachment of properties, detention of accused persons, and execution of
judgments. The power to transfer cases between different courts in the district also lies with
the District Judge. Furthermore, these courts are responsible for overseeing the functioning of
subordinate courts, ensuring that justice is delivered effectively.
2. State Courts

State courts function under the jurisdiction of each respective state in India. These
courts are structured similarly to district courts but typically have more authority and
jurisdiction over matters of a broader scale within the state's boundaries. State courts
primarily handle appeals and cases concerning crimes that have regional or statewide
significance.
High Courts

The High Courts in India, one for each state or union territory, represent the highest
judicial authority at the state level. High Courts hold both original and appellate jurisdiction,
but their primary role is to hear appeals from district and sessions courts. High Courts are

authorized to hear criminal cases involving serious offenses, including those that may have

32



been tried in district or sessions courts. These courts have the power to review judgments
made by lower courts and can amend, reverse, or uphold decisions.

High Courts have the jurisdiction to hear cases related to constitutional issues,
interpret laws, and address public interest litigations (PILs). They also possess the power to
issue writs for the enforcement of fundamental rights and can direct lower courts or
authorities to act in specific ways. In addition, High Courts have authority over
administrative matters related to the functioning of lower courts within the state and are
responsible for the appointment of judges in subordinate courts.

Powers of State Courts

State courts, particularly the High Courts, have extensive powers when it comes to
criminal law. They can issue writs such as habeas corpus, mandamus, prohibition, certiorari,
and quo warranto to ensure justice is being served and to address any illegalities or
constitutional violations. High Courts are empowered to quash or modify any order of a
lower court if it is deemed to be unjust or illegal. They can also direct further investigations
or retrials if necessary.

One of the significant powers of the High Courts in the criminal jurisdiction is the
ability to exercise superintendence over the lower courts. This means they can examine how
lower courts are functioning, ensuring that the legal processes are being followed correctly.
Furthermore, High Courts are empowered to hear appeals from the Sessions Courts, where

criminal cases with death penalties or life sentences are involved.

3. Union Jurisdiction Courts

Union jurisdiction courts are courts that have been established under the jurisdiction
of the central government (the Union of India). These courts primarily deal with matters that
fall under the legislative and constitutional domain of the central government. The Union
jurisdiction courts are particularly important in matters that have national implications and
often involve specific categories of criminal offenses such as terrorism, national security
issues, and offenses that cross state boundaries.
Supreme Court of India

The Supreme Court of India is the apex court in the Indian judicial system and
represents the highest authority in the country. The Supreme Court has both original and
appellate jurisdiction, including the power to hear criminal cases of national importance. It

primarily handles appeals from the High Courts in criminal matters and has the authority to
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interpret the Constitution and enforce fundamental rights. The Supreme Court can also hear
matters of public interest and cases that involve the Union government or issues that concern
the federal structure.

The Supreme Court has the power to grant special leave to appeal (SLA) from any
court, including the High Courts. It also holds the power to examine the legality of any law
passed by the Parliament or State Legislature, ensuring that laws are in compliance with the
Constitution. Furthermore, the Supreme Court can exercise jurisdiction over matters related
to the enforcement of the laws concerning national security, including issues of terrorism,
sedition, and other serious criminal activities that have an impact on the nation as a whole.
Central Bureau of Investigation (CBI) and Specialized Courts

In addition to the Supreme Court, the Union jurisdiction also includes the
establishment of specialized courts for handling crimes of national importance, such as those
managed by the Central Bureau of Investigation (CBI). CBI courts are responsible for dealing
with criminal offenses related to corruption, economic crimes, organized crime, and serious
violations of law that often span across states or national borders. These courts are often
located in major cities like New Delhi and have special jurisdiction over cases involving
high-ranking officials and significant criminal networks.

The CBI courts and other specialized Union jurisdiction courts also deal with matters
that involve the central government, such as cases related to financial frauds involving
national banks, government corruption, or violations of central laws. They have the power to
investigate and prosecute cases under specific central laws such as the Prevention of
Corruption Act, the Narcotic Drugs and Psychotropic Substances Act, and the Unlawful
Activities (Prevention) Act.

Powers of Union Jurisdiction Courts

Union jurisdiction courts, especially the Supreme Court, have vast powers, including
the ability to address constitutional issues, review criminal laws, and ensure the enforcement
of justice across the country. The Supreme Court has original jurisdiction in cases involving
disputes between states or between the Union and a state, especially if criminal matters are
involved. It can also intervene in criminal cases through suo moto cognizance, especially
when the case involves a breach of fundamental rights or significant legal principles.

Moreover, these courts can issue guidelines, review cases that are of national
significance, and interpret laws that impact the entire country. They also have the authority to

pass orders and judgments that can affect the administration of justice at the state and district
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levels, ensuring that the criminal justice system is aligned with constitutional values and
principles.
Conclusion

The criminal court system in India, encompassing district, state, and Union
jurisdiction courts, is an intricate network designed to handle the complexity of criminal
cases across various levels of severity and legal importance. District courts serve as the entry
point for most criminal cases, with sessions courts dealing with more serious crimes. State
courts, particularly the High Courts, have a broader jurisdiction and play a key role in
upholding justice through appeals and judicial review. Union jurisdiction courts, led by the
Supreme Court, oversee matters of national significance and have the power to enforce
constitutional mandates and protect fundamental rights. Collectively, these courts uphold the
rule of law and ensure that justice is served across India, from minor infractions to serious
crimes impacting the nation as a whole.

Trials

A trial is the judicial examination of evidence and legal arguments in a court of law
to determine the guilt or innocence of the accused. The BharatiyaNagarik Suraksha
Sanhita, 2023 (BNSS) provides a structured and transparent framework for conducting trials,
ensuring justice for all parties involved. Trials are categorized based on the nature and gravity
of the offence, such as Sessions trials, Warrant cases, Summons cases, and Summary
trials, each governed by specific provisions under the BNSS.

The trial process begins with the framing of charges under Section 251. The court
examines the charge sheet and accompanying evidence to ascertain whether there is a prima
facie case against the accused. Once charges are framed, the accused is asked to plead guilty
or claim trial. In cases of a plea of guilt, the court may convict the accused based on the
admission. If the accused claims trial, the case proceeds to the evidentiary stage.

The prosecution is tasked with presenting evidence to prove the charges beyond a
reasonable doubt. This includes examining witnesses, presenting documents, and other
material evidence. The defense has the right to cross-examine witnesses and present its
evidence, ensuring a balanced approach. The court also ensures that the evidence is
admissible and relevant, following strict procedural rules.

After evidence is presented, both parties make final arguments summarizing their
positions. The court evaluates the evidence and arguments, delivering a judgment under

Section 258. Depending on the findings, the accused may be convicted or acquitted. If
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convicted, the court proceeds to sentencing, considering the gravity of the offence and
mitigating factors.

Trials under the BNSS are conducted openly to ensure transparency, with provisions
for exceptions in sensitive cases. The law also encourages the use of technology, such as
video conferencing, to streamline the process while ensuring access to justice.

Principal Features of a Fair Trial

A fair trial is the cornerstone of justice, ensuring that every individual is treated equally
under the law and that the rights of all parties are protected. The BharatiyaNagarik
Suraksha Sanhita, 2023 (BNSS) incorporates key principles to uphold fairness in trials,
aligning with constitutional guarantees and international standards.

1. Presumption of Innocence:

A fundamental principle of a fair trial is the presumption that the accused is
innocent until proven guilty. This shifts the burden of proof to the prosecution,
requiring them to establish guilt beyond a reasonable doubt.

2. Impartial Judiciary:
A fair trial demands that the judge or magistrate conducting the trial is

impartial, free from bias, and independent of external influences.

3. Right to Legal Representation:

Under Section 38, the BNSS guarantees the accused the right to legal counsel.
If the accused cannot afford a lawyer, legal aid is provided to ensure an effective
defense.

4. Open and Public Trial:

Transparency is ensured through public trials, allowing society to witness the
administration of justice. However, exceptions are made in sensitive cases, such as
those involving minors or sexual offences, where in-camera proceedings are allowed.

5. Opportunity to Present a Defense:

The accused has the right to examine evidence, cross-examine prosecution
witnesses, and present their own evidence and witnesses. This ensures a balanced
adversarial process.

6. Prohibition of Coerced Evidence:
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Confessions or evidence obtained through coercion, inducement, or torture are
inadmissible under Section 182, ensuring that the trial is based on credible and
voluntary evidence.

7. Timely Proceedings:

The BNSS emphasizes expeditious trials to prevent undue delays, ensuring

justice is delivered within a reasonable time frame.
8. Right to Appeal:

A fair trial includes the right to appeal against judgments or sentences,
providing a mechanism for review and correction of judicial errors.

By incorporating these principles, the BNSS ensures that trials are conducted with
integrity, fairness, and respect for the rule of law, strengthening public trust in the criminal
justice system.

Types of Trials: Summary, Summon, and Warrant Trials (1000 Words)

The BharatiyaNagarik Suraksha Sanhita, 2023 (BNSS) provides a detailed
framework for different types of trials in the criminal justice system, each tailored to the
nature and gravity of the offence. These include summary trials, summons trials, and
warrant trials, which streamline the judicial process while safeguarding the principles of
justice and fairness. Each type of trial serves distinct purposes, ensuring efficiency and

proportionality in handling cases.

Summary Trials
Summary trials, governed by Chapter XXII (Sections 283-288) of the BNSS, are
designed for minor offences where the facts are straightforward and require expedited
proceedings. The objective is to reduce the burden on the judicial system while delivering
timely justice.
Applicability:
Summary trials are applicable to petty offences where the maximum punishment does
not exceed three months of imprisonment, a fine of ¥500, or both. Examples include
minor traffic violations, public nuisances, and defamation.
Procedure:
1. Simplified Record-Keeping: The court is only required to maintain a brief record of
the proceedings, including the substance of evidence, thereby saving time and

resources.
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2. Speedy Hearings: The trial is conducted in a simplified manner, often completed in

one or two hearings.

3. Sentence Limitation: The court’s power to impose a sentence is limited to the

prescribed maximum punishment for summary trials.

4. Finality of Judgment: The judgment in a summary trial is pronounced immediately

after the proceedings, ensuring swift resolution.
Advantages:

e Reduces the backlog of cases in courts.

e Minimizes procedural delays.

o Ensures swift justice for minor infractions.

Despite its simplicity, summary trials maintain procedural fairness, including the rights of
the accused to defend themselves and appeal the decision, ensuring that expedited justice
does not compromise fairness.

Summons Trials

Summons trials, governed by Chapter XXI (Sections 274-282) of the BNSS, apply
to offences where the punishment does not exceed two years of imprisonment. These trials
are relatively simple but more detailed than summary trials, ensuring thorough adjudication
while maintaining procedural efficiency.

Applicability:

Summons trials are conducted for less severe offences categorized as summons cases.
Examples include minor thefts, simple assault, and cheating of smaller magnitudes.
Procedure:

1. Issue of Summons: The trial begins with the court issuing a summons to the accused,

requiring their appearance.

2. Explanation of the Accusation: The Magistrate explains the substance of the

accusation to the accused, allowing them to plead guilty or claim trial.

3. Simplified Evidence Recording: Evidence is recorded in a concise format, focusing

only on material facts.

4. Opportunity for Defense: The accused is given an opportunity to cross-examine

witnesses, present evidence, and provide explanations.

5. Pronouncement of Judgment: The court pronounces its judgment based on the

evidence and arguments presented.

Distinct Features:
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e No formal charges are framed as in warrant trials; the Magistrate directly explains the
accusations.

o The process is faster, given the less severe nature of the offence.

o The Magistrate has discretion to convert the summons trial into a warrant trial if the
case involves serious elements requiring detailed examination.

Advantages:

o Simplifies the adjudication of moderately serious cases.

o Ensures a balance between procedural rigor and efficiency.

e Provides opportunities for plea bargaining, thereby reducing the length of trials.

Warrant Trials

Warrant trials, governed by Chapters XIX and XX (Sections 248-273) of the
BNSS, are reserved for serious offences where the punishment exceeds two years of
imprisonment. These trials are more elaborate, ensuring that the accused receives a fair
opportunity to defend themselves against severe allegations.
Applicability:

Warrant trials apply to grave offences such as murder, rape, robbery, and corruption,
categorized as warrant cases.
Procedure:

1. Filing of Charge Sheet: The trial begins with the filing of a charge sheet under
Section 232, summarizing the evidence collected during the investigation.

2. Framing of Charges: The court scrutinizes the charge sheet and evidence to frame
specific charges against the accused. The charges are read out, and the accused is
asked to plead guilty or claim trial.

3. Prosecution Evidence: The prosecution presents its case, including witness
examinations, documentary evidence, and expert testimony. The accused is given the
opportunity to cross-examine witnesses.

4. Defense Evidence: After the prosecution’s case is concluded, the accused can present
their defense, including witnesses and evidence.

5. Arguments: Both sides present final arguments summarizing their respective cases.

6. Judgment and Sentencing: Based on the evidence and arguments, the court delivers
its judgment. If the accused is found guilty, the court proceeds to sentencing,
considering aggravating and mitigating factors.

Types of Warrant Trials:

Warrant trials are further divided into two categories based on the mode of institution:
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1. Cases Instituted on Police Report (Sections 261-266): These involve cases initiated

through an investigation and the subsequent filing of a charge sheet.

2. Cases Instituted Otherwise than on Police Report (Sections 267-270): These

include cases initiated through private complaints, where the Magistrate directly

oversees the examination of witnesses before framing charges.

Distinct Features:

o Formal charges are framed to provide the accused with clear knowledge of the

allegations.

e Detailed recording of evidence ensures a comprehensive trial.

e Witnesses and evidence are thoroughly examined, providing ample opportunity for

defense.

Advantages:

o Ensures meticulous examination of facts and evidence in serious cases.

e Protects the rights of the accused through a structured and transparent process.

o Provides a framework for appeals and reviews, ensuring accountability.

Comparative Analysis

Feature Summary Trial Summons Trial Warrant Trial
Minor offences with | Offences with up to 2 Serious offences with
Applicability o o o
up to 3 months’ jail years’ jail over 2 years’ jail
Simplified and Concise, with basic Detailed, with formal
Procedure ) ) )
expedited explanation of charges | charges and full evidence
Record-
Brief records Concise records Detailed records
Keeping
Lengthy due to detailed
Duration Very short Moderately short o
examination
Public nuisance, petty | Simple assault, minor
Examples Murder, rape, robbery

theft

fraud
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Conclusion

The BNSS ensures that trials are conducted proportionately to the severity of
offences, optimizing judicial efficiency while maintaining fairness. Summary trials address
minor infractions swiftly, summons trials strike a balance between simplicity and
thoroughness for moderate cases, and warrant trials provide comprehensive examination for
serious offences. By tailoring trial procedures to the nature of the offence, the BNSS upholds
the principles of justice, efficiency, and procedural integrity, ensuring that every case is
adjudicated appropriately.

Judgments

A judgment is the final decision of a court, resolving the issues brought before it
during a trial. Under the BharatiyaNagarik Suraksha Sanhita, 2023 (BNSS), a judgment
serves as the ultimate declaration of guilt or innocence and includes the reasoning that led to
the decision. The process of delivering a judgment is governed by Sections 258-259 for trials
before a Court of Session and Sections 278-280 for summons cases.

Judgments must be pronounced in open court to ensure transparency and public
accountability. The BNSS mandates that judgments clearly state the facts of the case, the
evidence considered, and the legal reasoning applied. This ensures that the decision is well-
grounded and provides a basis for appeals or reviews. For cases resulting in conviction, the
judgment also includes the sentence, which is determined by weighing the gravity of the
offence and mitigating factors.

In cases involving acquittal, the judgment outlines why the prosecution failed to prove
the case beyond a reasonable doubt. The law also allows judgments to be delivered in the
absence of the accused in specific circumstances, as stipulated under Section 356.

The BNSS promotes fairness by ensuring that judgments are written in a language
that the accused understands or are translated accordingly. A copy of the judgment is
provided to the accused at no cost, safeguarding their right to information and facilitating
further legal recourse.

Appeals

Appeals provide an avenue for reviewing the decisions of lower courts, ensuring that
errors in judgment or procedure are corrected. The BNSS, 2023, under Chapter XXX
(Sections 413-435), lays down comprehensive provisions for appeals to ensure justice.
Appeals can be made against convictions, sentences, acquittals, or specific orders, depending

on the circumstances and the type of case.
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The right to appeal is not automatic and depends on the provisions of the law. For
instance, no appeal lies against a conviction in petty cases where the accused pleads guilty
under Section 416. However, more serious cases allow appeals to higher courts, including the
Sessions Court, High Court, and Supreme Court.

Appeals against convictions are generally filed by the accused, while appeals against
acquittals or inadequate sentences can be filed by the State Government. The procedure
requires the appellant to submit a memorandum of appeal, stating the grounds of
dissatisfaction with the lower court's judgment.

The appellate court has the authority to review evidence, re-examine witnesses, and
even order a retrial if necessary. It may confirm, reverse, or modify the lower court’s
judgment. The BNSS also ensures expeditious hearings for appeals, particularly in cases
involving significant delays or the detention of the appellant.

By providing a structured mechanism for appeals, the BNSS upholds the principle of
justice and ensures accountability within the judiciary, allowing errors or biases in lower
courts to be addressed.

Reference

Reference refers to the process by which a subordinate court seeks guidance from a
higher court on a legal question or issue. Under the BNSS, 2023, Chapter XXXI (Sections
436—437) governs references to ensure consistency and clarity in the application of law. This
process is particularly important when a lower court encounters complex legal issues or
conflicting precedents that require interpretation by a higher authority.

A subordinate court can make a reference to the High Court if it finds itself unable to
decide a case due to ambiguity in the law. Such references are typically made during the trial
or inquiry phase, not after the final judgment. The court must state the legal question and
provide a detailed account of the facts, evidence, and reasons necessitating the reference.

The High Court, upon receiving the reference, examines the legal issue and provides
its opinion, which is binding on the subordinate court. The process ensures uniformity in
legal interpretation and prevents contradictory decisions within the judiciary.

References are also made when specific statutes require consultation with higher
courts. For example, cases involving constitutional questions or those affecting public policy
often warrant references. By addressing legal uncertainties, the reference process promotes
judicial efficiency and fairness, ensuring that justice is delivered uniformly across the judicial
system.

Revisions
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Revisions serve as a mechanism to correct errors of jurisdiction, procedure, or law in
orders passed by subordinate courts. The BNSS, 2023, under Chapter XXXI (Sections 438—
446), provides for revisions as a means to ensure justice and prevent miscarriages of justice.
Unlike appeals, which focus on the correctness of a judgment, revisions primarily address
procedural irregularities or jurisdictional errors.

The Sessions Court and High Court have the authority to call for records of any case
decided by a subordinate court to examine the legality and propriety of the proceedings.
Revisions are typically initiated by parties to the case but can also be taken up suomotu by
the court if it believes a grave injustice has occurred.

The scope of revision includes errors in the framing of charges, the admissibility of
evidence, or procedural lapses that may have affected the outcome of the case. The revisional
court may confirm, modify, or set aside the lower court’s order. However, revisions do not
allow for a re-examination of evidence or a full-fledged retrial.

The BNSS ensures that revisions are handled expeditiously to prevent delays in the
judicial process. By addressing procedural and jurisdictional errors, the revision process
reinforces the fairness and integrity of the judicial system.

Transfer

Transfer of cases ensures impartiality, convenience, and efficiency in the judicial
process. The BNSS, 2023, under Chapter XXXII (Sections 447—453), provides for the
transfer of criminal cases and appeals between courts to address concerns of bias, prejudice,
or logistical challenges. Transfers can occur at the request of the parties or at the discretion of
the judiciary.

The Supreme Court has the authority to transfer cases and appeals from one State to
another to ensure justice. Similarly, the High Court can transfer cases within its jurisdiction
to address concerns of partiality, safety of witnesses, or convenience of the parties. Sessions
Judges are empowered to transfer cases between subordinate courts within their jurisdiction.
Applications for transfer must clearly state the reasons, such as apprehension of bias, undue
influence, or logistical difficulties. The court evaluates the merits of the request, balancing
the interests of justice with practical considerations. Once a transfer is approved, the case is
reallocated to another court, and the proceedings continue without interruption.

Transfers are crucial in high-profile cases or those involving sensitive matters,
ensuring that justice is not compromised by local factors. By enabling fair and unbiased
adjudication, the transfer provisions under the BNSS uphold the principles of justice and

equity, reinforcing public confidence in the judicial system.
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Execution of Sentence

The execution of sentence marks the final stage of the criminal justice process, where

the punishment ordered by the court is carried out. The BharatiyaNagarik Suraksha

Sanhita, 2023 (BNSS) provides a comprehensive legal framework under Chapter XXXIII

(Sections 454-478) to ensure that sentences are executed efficiently, lawfully, and in

accordance with human rights principles. The primary aim is to uphold the rule of law while

ensuring fairness to both the convict and society.

Types of Sentences and Their Execution

1.

Death Sentence:

The BNSS mandates that all death sentences must be confirmed by the High
Court under Section 407 before execution. Once confirmed, the execution is carried
out by hanging as prescribed in Section 454. Specific provisions ensure that the
convict’s rights are protected, such as the right to file a mercy petition under Section
473 and the postponement of execution in certain cases, such as pregnancy (Section
457).

Imprisonment:

Sentences of imprisonment, including life imprisonment, are executed in
designated prisons under Section 459. The BNSS emphasizes humane treatment of
prisoners and adherence to the rules laid down in the prison manuals of respective
states.

Fines:

When a fine is imposed, Sections 462—464 govern its recovery. Failure to pay
the fine can result in imprisonment in default, but the duration of such imprisonment
must not exceed the prescribed limits.

Community Service and Probation:

The BNSS also allows for alternative sentences like probation or community

service under Sections 401-402 for minor offences. These are supervised by

probation officers to ensure compliance.

Role of Authorities in Execution

1.

Magistrates and Courts:

The sentencing court issues the necessary warrants and orders for the
execution of the sentence. For death sentences, the Sessions Court submits the case to
the High Court for confirmation.

Prison Authorities:
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Responsible for executing imprisonment sentences, prison authorities ensure
the convict is treated in accordance with prison rules, safeguarding their dignity and
rights.

3. Police:

The police assist in executing sentences involving fines, recovery of property,
or community service by enforcing court orders.

4. State and Central Government:

Both play roles in commuting sentences or granting clemency under Sections
474478, ensuring that the executive branch can intervene in exceptional
circumstances.

Safeguards and Rights During Execution
The BNSS emphasizes fairness and humanity during execution:

e Mercy Petition: Convicts have the right to file a mercy petition with the President or
Governor before a death sentence is carried out.

o Postponement for Special Cases: Pregnant women, minors, or individuals with
mental illness are provided special protections, including postponement or alternative
sentences.

e Set-Off for Pre-Trial Detention: Under Section 469, the period spent in custody

during the trial is deducted from the sentence imposed.

Accountability and Oversight

The BNSS ensures accountability in the execution process by mandating detailed
records and regular oversight by higher authorities. Improper execution of sentences can lead
to legal consequences for the responsible officers, safeguarding against abuse of power.
By codifying detailed procedures and emphasizing human rights, the BNSS ensures that the
execution of sentences is not only a means of enforcing justice but also a reflection of the
legal system’s commitment to fairness and equity.
E-Courts

E-Courts represent a transformative step in the Indian judicial system, leveraging
technology to enhance transparency, efficiency, and accessibility. The BharatiyaNagarik
Suraksha Sanhita, 2023 (BNSS) under Section 532 explicitly supports the use of digital
platforms for judicial processes, reflecting India’s commitment to modernizing its justice
delivery system. E-Courts aim to address issues like delayed proceedings, limited access to

justice, and case backlogs through the integration of technology.

45



Objectives of E-Courts
1. Accessibility:
E-Courts enable citizens, especially those in remote areas, to access judicial
services without physical visits to the court, reducing logistical and financial barriers.
2. Efficiency:
By digitizing court records and automating processes, e-Courts minimize
delays caused by administrative inefficiencies.
3. Transparency:
Online access to case statuses, judgments, and orders promotes transparency
and builds public trust in the judicial system.
4. Environmentally Friendly:
E-Courts reduce paper usage by transitioning to digital records, contributing to
environmental sustainability.
Features of E-Courts
1. Online Filing of Cases (E-Filing):
Litigants and lawyers can file cases online, submit documents, and track case
progress through dedicated portals. This eliminates the need for physical paperwork

and long queues.

2. Virtual Hearings:

Courts leverage video conferencing platforms to conduct hearings, particularly
beneficial during emergencies like the COVID-19 pandemic. Virtual hearings ensure
continuity of justice while minimizing logistical challenges.

3. Digitized Case Management:

E-Courts utilize Case Information Systems (CIS) to maintain digital records of
proceedings, evidence, and judgments. These systems enable real-time updates and
easy retrieval of information.

4. E-Summons and Notices:

Summons and notices are issued electronically, ensuring timely delivery and

reducing reliance on traditional postal services.
5. Access to Judgments:
Citizens can access judgments, orders, and case updates through online

platforms, enhancing transparency.
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6. Integration with Other Agencies:
E-Courts are integrated with police departments, forensic labs, and
correctional facilities for seamless communication and data sharing.
Advantages of E-Courts
1. Reduced Delays:
Automation of administrative tasks and streamlined communication among
stakeholders significantly reduce case backlogs.
2. Cost-Effectiveness:
Litigants save time and money by avoiding frequent visits to courtrooms for
minor procedural matters.
3. Inclusivity:
Vulnerable populations, including differently-abled individuals and those in
remote areas, benefit from the accessibility provided by e-Courts.
4. Safety During Emergencies:
Virtual hearings ensure judicial processes continue uninterrupted during
pandemics or natural disasters.
Challenges in Implementing E-Courts
1. Digital Divide:
Limited internet access and technological literacy in rural areas hinder the
effective implementation of e-Courts.
2. Data Security and Privacy:
Protecting sensitive legal data from cyber threats is a significant challenge.
3. Resistance to Change:
Some stakeholders, including judges and lawyers, may resist transitioning
from traditional courtrooms to digital platforms.
4. Technical Infrastructure:
Establishing and maintaining reliable infrastructure, such as high-speed
internet and secure servers, requires substantial investment.
Future of E-Courts
The success of e-Courts depends on overcoming these challenges through sustained
efforts, including:
o Capacity Building: Training judges, lawyers, and court staff in digital tools and

platforms.
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o Digital Inclusion: Expanding internet connectivity and providing affordable devices
to ensure equitable access.
o Data Protection: Implementing robust cybersecurity measures to safeguard digital
records.
o Public Awareness: Educating citizens about the benefits and procedures of e-Courts
to encourage participation.
Conclusion
E-Courts signify a monumental shift in the Indian judicial system, addressing long-
standing issues of inefficiency and inaccessibility. By integrating technology into judicial
processes, the BNSS and related frameworks lay the groundwork for a more transparent,
efficient, and citizen-friendly justice delivery system. Despite challenges, the continued
development of e-Courts promises to bring justice closer to the people, ensuring that the

judiciary evolves to meet the demands of a digital age.

Unit — IV Evidence

BharatiyaSakshyaAdhiniyam, 2023 (Indian Evidence Act, 2023)

The BharatiyaSakshyaAdhiniyam, 2023, commonly referred to as the Indian
Evidence Act, 2023, is a comprehensive legislation that consolidates and modernizes the laws
relating to evidence in India. Enacted to replace the previous Evidence Act of 1872, it aims to
align evidence laws with contemporary needs, including the integration of technological
advancements and evolving judicial requirements. The act serves as the backbone of judicial
proceedings, providing a structured framework for determining the admissibility, relevancy,
and reliability of evidence presented in courts.

Scope and Applicability
The BharatiyaSakshyaAdhiniyam applies to all judicial proceedings in India,

including civil, criminal, and quasi-judicial cases, except proceedings explicitly exempted by
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law. It governs the process by which facts are proved or disproved, ensuring that trials are
conducted based on credible evidence while protecting the rights of all parties involved.
Key Features and Provisions

1. Relevancy of Facts:

The act defines which facts are considered relevant to the case. Under Chapter
II, only facts that are directly related to the matters in question are admissible as
evidence. This prevents irrelevant or misleading information from affecting judicial
outcomes.

2. Types of Evidence:

The act categorizes evidence into oral and documentary evidence,
emphasizing the need for direct evidence wherever possible. It also acknowledges the
admissibility of electronic records as evidence, reflecting the increasing role of
technology in legal disputes.

3. Burden of Proof:

Chapter III outlines the principles governing the burden of proof, stating that
the party making a claim must prove it. In criminal cases, the burden of proof lies
with the prosecution, and the accused is presumed innocent until proven guilty.

4. Presumptions and Estoppels:

The act provides for certain presumptions, such as the authenticity of official
documents and the validity of electronic signatures, under specified conditions. It also
incorporates the principle of estoppel, preventing parties from denying facts they have
previously admitted.

5. Witness Testimony:

Chapter IV governs the examination of witnesses, detailing how witnesses
should be questioned and the admissibility of their statements. It introduces provisions
for video-recorded testimonies, especially in cases involving vulnerable witnesses,
ensuring their safety and dignity.

6. Digital Evidence:

One of the significant advancements in the 2023 act is the enhanced focus on
electronic and digital evidence. Provisions ensure the admissibility of evidence such
as emails, messages, and digital records, provided they meet criteria for authenticity
and integrity.

7. Exclusion of Illegally Obtained Evidence:

49



Unlike the previous act, the BharatiyaSakshyaAdhiniyam introduces clear
guidelines for the exclusion of evidence obtained through illegal means, such as
coercion or unauthorized surveillance, upholding the principles of fairness and justice.

Significance

The BharatiyaSakshyaAdhiniyam, 2023, marks a progressive shift in evidence laws,
addressing challenges posed by technological advancements and modern judicial practices.
By emphasizing digital evidence, ensuring protection for vulnerable witnesses, and
introducing safeguards against illegal evidence, it enhances the fairness and reliability of
judicial proceedings.

Conclusion

The BharatiyaSakshyaAdhiniyam, 2023, is a vital instrument in India’s legal system,
ensuring that justice is grounded in credible and lawful evidence. By modernizing and
codifying evidence laws, the act strengthens the judiciary's ability to deliver fair and impartial
decisions while adapting to the needs of a rapidly changing society.

History of Evidence Act

The history of evidence law is deeply intertwined with the evolution of legal systems
and justice mechanisms across civilizations. Evidence law serves as the cornerstone of
judicial processes, ensuring that truth prevails through rational, reliable, and verifiable means
of proof. The roots of evidence law can be traced back to ancient civilizations, including
Babylonian, Roman, and Indian systems of jurisprudence. Ancient Indian texts like
Manusmriti and Arthashastra outlined principles governing evidence, emphasizing truth,
reliability, and fairness. Manusmriti referred to witnesses and the weighing of their
credibility, while Arthashastra discussed categories of evidence, such as documents, physical
evidence, and testimony, reflecting advanced legal thought. Similarly, Roman law introduced
the concept of "onus probandi" (burden of proof), which remains integral to modern evidence
systems.

In medieval Europe, evidence law evolved under the influence of ecclesiastical courts,
where confessions, often extracted under duress, were deemed the ultimate form of proof.
However, the Enlightenment era in the 17th and 18th centuries heralded significant changes,
with rationalist philosophers advocating for scientific and logical methods of inquiry. This
period influenced the development of modern evidence laws based on reason, objectivity, and
fairness. The English common law system played a crucial role in shaping evidence law as it

is known today. The adversarial system, emphasizing cross-examination and procedural

50



safeguards, became a hallmark of English courts, with landmark cases and statutes like the
Statute of Frauds (1677) and the Evidence Act (1843) codifying essential principles.

India’s evidence law, shaped during British colonial rule, took inspiration from the
English common law system but was tailored to the Indian context through the Indian
Evidence Act of 1872, drafted by Sir James Fitzjames Stephen. This comprehensive
legislation introduced a systematic approach to evidentiary rules, covering relevance,
admissibility, and the evaluation of evidence in civil and criminal cases. The Indian Evidence
Act remained a cornerstone of Indian jurisprudence for over a century, providing clarity and
predictability in judicial proceedings. However, as societal dynamics, technology, and the
nature of disputes evolved, the limitations of the colonial-era legislation became apparent.
The advent of digital evidence, cybercrimes, and the increasing complexity of litigation
necessitated a re-evaluation of traditional evidence laws.

The turn of the 2Ist century witnessed transformative changes in evidence law
globally. The rise of digital technology introduced new forms of evidence, such as emails,
server logs, video recordings, and metadata, challenging traditional notions of admissibility
and authenticity. Internationally, legal systems began adopting new frameworks, such as the
Federal Rules of Evidence in the United States, to address these challenges. In India, the
Information Technology Act of 2000 partially addressed the admissibility of electronic
evidence, but gaps remained in its integration with the overarching evidence law. The
judiciary played a proactive role in bridging these gaps through landmark judgments, such as
State (NCT of Delhi) v. Navjot Sandhu (2005), which recognized the admissibility of
electronic records, and AnvarP.V. v. P.K. Basheer (2014), which clarified the conditions for
proving electronic evidence.

Recognizing the need for comprehensive reform, the Indian government undertook
the task of modernizing evidence law to reflect contemporary realities. The
BharatiyaSakshyaAdhiniyam, 2023, emerged as the result of this effort, replacing the Indian
Evidence Act of 1872. This landmark legislation aimed to consolidate and modernize the
rules of evidence, making them more relevant to the 2lst century. The
BharatiyaSakshyaAdhiniyam introduced several groundbreaking provisions, including the
explicit recognition of digital and electronic evidence as primary evidence, mechanisms for
ensuring the authenticity and integrity of such evidence, and a focus on the rights of
individuals in the digital age. It also emphasized the protection of victims, particularly in
sensitive cases such as sexual offences, by excluding irrelevant inquiries into the victim’s

character or past experiences.
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Furthermore, the BharatiyaSakshyaAdhiniyam sought to align Indian evidence law
with international standards while retaining its unique cultural and legal identity. By
codifying principles such as conclusive proof, presumptions, and the relevance of facts, it
provided clarity and consistency in judicial interpretation. The Act also addressed the
challenges of modern litigation, such as the admissibility of artificial intelligence-generated
evidence and the need for expert testimony in technologically complex cases. Additionally, it
underscored the importance of safeguarding the rights of accused individuals while ensuring
speedy and fair trials, balancing the scales of justice in an era of rapid societal change.

The passage of the BharatiyaSakshyaAdhiniyam, 2023, marks a significant milestone
in India’s legal history, reflecting a commitment to justice, fairness, and modernization. It
represents a bridge between traditional values and contemporary needs, providing a robust
framework for the adjudication of disputes in a rapidly evolving world. By addressing the
limitations of its predecessor and embracing the challenges of the digital age, the Act sets a
precedent for progressive legal reform in India and beyond. As courts and practitioners adapt
to the new legal regime, the BharatiyaSakshyaAdhiniyam is poised to play a transformative
role in shaping the future of Indian jurisprudence.

Evidence

Evidence is the foundation of any judicial system, serving as the medium through
which facts are established and justice is administered. In its broadest sense, evidence
includes all materials, statements, or objects presented before a court to substantiate or refute
an argument or allegation. Evidence facilitates the determination of truth in disputes, ensuring
that decisions are based on objective and verifiable facts rather than conjecture or bias.
Historically, the concept of evidence evolved alongside legal systems, adapting to societal
changes and technological advancements. Evidence can be broadly categorized into two
types: oral evidence, which consists of statements made by witnesses, and documentary
evidence, which includes physical, digital, or written records. Both types of evidence play
crucial roles in civil and criminal proceedings, with courts assessing their relevance,
reliability, and admissibility before accepting them as proof.

The significance of evidence lies in its ability to bridge the gap between allegations
and facts. It is the means by which the court ascertains the truth of matters in issue, balancing
the scales of justice. The BharatiyaSakshyaAdhiniyam, 2023, defines evidence to include
both oral and documentary evidence, explicitly recognizing electronic and digital records as
valid forms. This recognition reflects the growing importance of technology in modern legal

systems. Oral evidence, in particular, must be direct, meaning it should come from a person
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who has perceived the fact through their senses, ensuring credibility. Documentary evidence,
on the other hand, includes both primary evidence, such as original documents, and
secondary evidence, such as certified copies or summaries of originals.

In addition to these traditional forms, the digital age has introduced new categories,
such as video recordings, emails, and metadata, which present unique challenges in terms of
authenticity and admissibility. For example, in India, courts have clarified through judgments
like AnvarP.V. v. P.K. Basheer that electronic evidence must comply with specific standards
under the Information Technology Act, 2000. Such developments emphasize the evolving
nature of evidence law and its role in addressing modern challenges.

Evidence also encompasses the concept of burden of proof, which determines which
party must prove a fact. In civil cases, the burden lies on the party asserting the claim, while
in criminal cases, the prosecution bears the burden of proving guilt beyond a reasonable
doubt. The standard of proof, therefore, varies based on the nature of the case and the
consequences of the decision. The principle of hearsay evidence, which excludes statements
made outside the courtroom, further illustrates the emphasis on reliability and directness in
evidence law. Overall, evidence forms the backbone of judicial proceedings, ensuring that
justice is not only done but is also seen to be done.

Meaning of Evidence

The term "evidence" originates from the Latin word "evidentia," meaning "to show
clearly." In legal parlance, evidence refers to any material, statement, or object presented to a
court to prove or disprove a fact in issue. It serves as the medium through which facts are
demonstrated, enabling the judiciary to arrive at fair and informed decisions. Evidence is not
merely the presentation of facts; it is a structured process governed by rules that ensure
reliability, relevance, and fairness. In the BharatiyaSakshyaAdhiniyam, 2023, evidence is
defined as all oral and documentary materials permitted by the court to be produced before it.
This definition reflects the dual nature of evidence, encompassing both witness testimonies
and physical or digital records.

The meaning of evidence is intrinsically linked to its purpose: establishing the truth.
Evidence provides the basis for judicial findings, allowing courts to assess competing claims
and determine outcomes. For evidence to fulfill this purpose, it must meet specific criteria.
First, it must be relevant, meaning it should have a logical connection to the matter at hand.
Irrelevant evidence is excluded to maintain the efficiency and focus of judicial proceedings.

Second, evidence must be admissible, conforming to the procedural and substantive rules
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established by law. Admissibility ensures that only credible and reliable materials are
considered, safeguarding the integrity of the judicial process.

The evolution of evidence law reflects its fundamental role in justice systems. In
ancient societies, evidence took various forms, from physical proof to oaths and divine tests.
Modern legal systems have replaced such practices with principles of rationality and
scientific inquiry. Evidence now includes not only physical objects and witness statements
but also electronic records, such as emails and server logs. The inclusion of such materials
underscores the dynamic nature of evidence and its adaptability to technological
advancements. However, this adaptability also presents challenges, particularly in verifying
the authenticity and reliability of digital evidence. Courts have addressed these issues by
establishing standards for admissibility, such as the requirement for electronic evidence to be
certified under Section 65B of the Indian Evidence Act.

Evidence also plays a critical role in balancing the rights of the parties involved. The
burden of proof, for instance, ensures that the party making an allegation substantiates it with
sufficient evidence. This principle protects individuals from baseless accusations and
maintains the presumption of innocence in criminal cases. Similarly, the rules of evidence
prohibit the admission of materials obtained through illegal means, such as torture or
coercion, reinforcing the principles of fairness and justice.

In essence, the meaning of evidence extends beyond its definition to encompass its
role, purpose, and application in legal proceedings. It is the bridge between facts and judicial
decisions, embodying the principles of truth, fairness, and justice. As societies evolve, so too
does the meaning and scope of evidence, reflecting the changing dynamics of disputes and

the enduring pursuit of justice.

Principles of Evidence

The principles of evidence form the foundation of the legal framework that governs
the admission, evaluation, and use of evidence in judicial proceedings. These principles
ensure that the judicial process is fair, impartial, and efficient, enabling courts to determine
the truth and deliver justice. The core principles of evidence revolve around relevance,
admissibility, reliability, and fairness. These principles are codified in legislation such as the
BharatiyaSakshyaAdhiniyam, 2023, and developed through judicial precedents to meet the

evolving needs of society.
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The first and foremost principle is relevance, which dictates that only evidence
directly related to the facts in issue is admissible. This ensures that the judicial process
remains focused and prevents unnecessary diversion into irrelevant matters. Evidence must
have a logical connection to the case to aid the court in resolving disputes effectively. For
instance, in a criminal trial for theft, the presence of stolen goods in the possession of the
accused is relevant and admissible.

Another key principle is admissibility, which refers to whether evidence can be
legally introduced in court. Not all relevant evidence is admissible; it must comply with
procedural and substantive rules. For example, hearsay evidence—statements made outside
the courtroom—is generally inadmissible unless it falls under specific exceptions, as it is
considered unreliable. Similarly, evidence obtained through illegal means, such as torture or
unlawful surveillance, may be excluded to uphold the principles of fairness and justice.

The principle of best evidence emphasizes the importance of presenting the most

authentic and original evidence available. This principle is particularly relevant in cases
involving documents or digital records. The primary evidence rule mandates that the original
document or record must be produced whenever possible. If the original is unavailable,
secondary evidence, such as copies, may be admitted, provided their authenticity is
established.
Burden of proof is another fundamental principle, determining which party must prove a
fact. In civil cases, the burden generally lies on the party asserting a claim, while in criminal
cases, the prosecution must establish guilt beyond a reasonable doubt. This principle ensures
that individuals are not wrongfully convicted or held liable without sufficient evidence.
Additionally, the concept of presumptions aids the burden of proof. Courts may presume
certain facts based on the evidence presented, shifting the burden to the opposing party to
disprove them.

The principle of exclusion of prejudicial evidence protects the integrity of the
judicial process. Evidence that is overly prejudicial, confusing, or misleading is excluded,
even if it is relevant. For instance, character evidence may be excluded in criminal cases to
prevent bias against the accused unless it directly relates to the matter in issue.

In the digital age, principles governing electronic evidence have gained prominence.
The authenticity and integrity of digital records must be established before they can be
admitted as evidence. Section 65B of the Indian Evidence Act, 1872, introduced specific
requirements for the admissibility of electronic evidence, which have been reinforced in

judgments like AnvarP.V. v. P.K. Basheer.
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Lastly, the principle of judicial notice allows courts to accept certain facts without
requiring formal proof, such as laws, public holidays, or geographic locations. This principle
streamlines proceedings by focusing on disputed issues rather than universally accepted facts.
These principles collectively ensure that the judicial process is fair, efficient, and capable of
discerning truth from falsehood. They uphold the rule of law and adapt to societal and
technological advancements, as reflected in the BharatiyaSakshyaAdhiniyam, 2023.

Concept of Relevancy and Admissibility

The concepts of relevancy and admissibility are the twin pillars of evidence law,
governing which materials may be presented in court and under what conditions. While
closely related, these concepts serve distinct purposes in ensuring the fairness and efficiency
of judicial proceedings. Relevancy focuses on the logical connection between evidence and
the facts in issue, while admissibility pertains to whether the evidence is legally acceptable
under the rules of procedure and law.

Relevancy refers to the capacity of evidence to make a fact in issue more or less
probable. It is a broad concept, encompassing any evidence that has a logical relationship
with the matter being adjudicated. For instance, in a murder trial, the presence of the accused
at the crime scene is relevant because it connects the accused to the crime. The
BharatiyaSakshyaAdhiniyam, 2023, provides a detailed framework for determining
relevancy, outlining specific categories of facts that are considered relevant, such as facts
forming part of the same transaction or facts that explain or introduce the fact in issue.

However, not all relevant evidence is admissible. Admissibility is a narrower concept
that ensures evidence complies with legal and procedural requirements. Evidence may be
excluded despite its relevance if it violates established rules, such as hearsay, privilege, or
unlawfully obtained evidence. For example, in a contract dispute, an unsigned draft of the
agreement may be relevant but inadmissible unless it is authenticated or corroborated by
other evidence.

The distinction between relevancy and admissibility is crucial. Relevancy is
determined by logical reasoning, whereas admissibility is governed by statutory provisions
and case law. For instance, Section 5 of the BharatiyaSakshyaAdhiniyam states that evidence
may be given only on facts in issue and relevant facts. This statutory guidance ensures that
only legally permissible evidence is considered.

The concept of hearsay exemplifies this distinction. Hearsay evidence, or second-

hand information, is often relevant but generally inadmissible due to its lack of reliability.
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However, exceptions exist, such as dying declarations or statements made in the ordinary
course of business, which are both relevant and admissible under specific conditions.

The relationship between relevancy and admissibility also extends to electronic
evidence. In the digital age, courts must address the authenticity and integrity of digital
records. For example, emails or server logs may be relevant to a case but are admissible only
if they meet the requirements of Section 65B of the Indian Evidence Act. Courts assess not
only the connection of the evidence to the facts in issue but also its compliance with statutory
provisions.

The principle of prejudicial versus probative value further illustrates the interplay
between these concepts. Evidence that is highly relevant but unfairly prejudicial may be
deemed inadmissible. For instance, graphic photographs in a criminal trial might unduly sway
the jury, overshadowing their probative value. Courts must balance the need for truth with the
risk of unfair prejudice, ensuring a fair trial.

In summary, relevancy and admissibility are interdependent yet distinct concepts that
underpin evidence law. Relevancy ensures that evidence contributes to the resolution of
disputes, while admissibility safeguards the integrity of the judicial process by filtering out
unreliable or unlawful evidence. Together, they form the basis of a fair and effective legal
system, as reflected in the comprehensive provisions of the BharatiyaSakshyaAdhiniyam,
2023.

Dying Declaration

A dying declaration is one of the most significant and unique pieces of evidence in
law. It refers to a statement made by a person who is on the verge of death, explaining the
circumstances or identifying the perpetrator responsible for their impending demise. The
principle underlying the admissibility of a dying declaration is the belief that a person on
their deathbed would not lie, as the proximity to death compels truthfulness. This belief is
encapsulated in the legal maxim Nemo morituruspraesumiturmentiri, meaning "a man will
not meet his maker with a lie in his mouth." In the Indian context, the concept of dying
declaration is codified under Section 32(1) of the BharatiyaSakshyaAdhiniyam, 2023
(previously governed by Section 32 of the Indian Evidence Act, 1872).

Section 32(1) states that statements made by a person as to the cause of their death or
as to any circumstances of the transaction that resulted in their death are relevant when the
cause of death comes into question. These statements are admissible in cases where the

declarant has died, irrespective of whether they were made under the expectation of death.
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This provision recognizes the evidentiary value of the declarant's last words in cases such as
murder, culpable homicide, or wrongful death.

A dying declaration holds great evidentiary value because it is often the only available
testimony from the victim, particularly in cases where no other witnesses exist. Courts have
treated dying declarations with utmost seriousness, considering them as direct evidence. In
certain cases, a dying declaration can even form the sole basis for conviction if it meets the
criteria of reliability, authenticity, and consistency.

To be admissible, a dying declaration must fulfill certain conditions:

1. Relevance to the Cause of Death: The declaration must relate to the cause of the
declarant’s death or the circumstances leading to it. Statements that are unrelated or
speculative are not admissible.

2. Competence of the Declarant: The person making the declaration must be in a
sound state of mind at the time of giving the statement. If the declarant is under the
influence of medication or is incoherent, the declaration may be deemed unreliable.

3. Voluntariness: The declaration must be made voluntarily, without coercion, duress,
or inducement. Any indication of external influence may render the declaration
inadmissible.

4. Accuracy and Consistency: A dying declaration should be clear, precise, and free of
contradictions. Consistency in the statement enhances its credibility and admissibility.

Forms of Dying Declaration

A dying declaration can be oral, written, or even gestural. In cases where the victim is
unable to speak but can communicate through signs or gestures, such declarations are
considered valid if properly recorded. For instance, a nod or blink in response to questions
can qualify as a dying declaration, provided it is corroborated by witnesses or medical
professionals.

Judicial Interpretation

Indian courts have consistently upheld the sanctity of dying declarations while
emphasizing the need for caution in their evaluation. In the landmark case of R. v.
Woodcock(1789), the principle of admitting dying declarations was laid down, stating that
declarations made in extremis are credible as the declarant is unlikely to lie with death
imminent. Indian courts have built upon this principle, tailoring it to the Indian legal and
cultural context.

In Pakala Narayana Swami v. Emperor (1939), the Privy Council clarified that a

dying declaration is not confined to the act of killing but extends to the entire transaction that
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culminated in the declarant's death. This interpretation broadened the scope of dying
declarations, allowing them to cover antecedent and contemporaneous events.

In Laxman v. State of Maharashtra (2002), the Supreme Court ruled that the absence
of a certification by a medical professional regarding the declarant's fitness does not
automatically invalidate a dying declaration. The court emphasized that the critical factor is
whether the declaration inspires confidence and is free from doubt.

Another significant case is K. Ramachandra Reddy v. Public Prosecutor (1976),
where the Supreme Court observed that a dying declaration can be the sole basis for
conviction if it is truthful and consistent. The court also highlighted that corroboration is not
mandatory unless there are doubts about the declaration's reliability.

Evidentiary Value and Limitations

While dying declarations carry significant evidentiary weight, they are not immune to
scrutiny. Courts exercise great caution in evaluating such declarations, as the declarant is
unavailable for cross-examination. This limitation necessitates a careful examination of the
circumstances under which the declaration was made. Factors such as the declarant's physical
and mental condition, the presence of undue influence, and the consistency of the statement
are critical in determining its admissibility and weight.

Furthermore, multiple dying declarations by the same individual can complicate
matters. If the statements are inconsistent, courts must determine which declaration carries
greater credibility, often by analyzing the context, witnesses, and corroborative evidence.
Exclusion and Rejection of Dying Declarations

A dying declaration may be excluded if it is vague, ambiguous, or incomplete.
Similarly, declarations influenced by external factors, such as threats or promises, are
inadmissible. The absence of evidence showing that the declarant was in a fit state of mind
can also lead to the rejection of the declaration.

Conclusion

The concept of dying declaration occupies a unique position in evidence law,
balancing the need for justice with the safeguards of fairness and reliability. Codified under
Section 32(1) of the BharatiyaSakshyaAdhiniyam, 2023, it recognizes the value of a victim's
final testimony in cases involving death. While it serves as a potent tool for uncovering the
truth, courts remain vigilant in ensuring that such declarations are free from doubt, coercion,
or inconsistency. As societal and technological advancements continue to shape the legal
landscape, the principles governing dying declarations are likely to evolve, reaffirming their

role as a critical component of evidence law.
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Presumption of Fact and Law

Presumptions in the legal framework are vital tools that facilitate the judicial process
by bridging gaps in evidence and guiding courts in making logical inferences. Presumptions
are conclusions or inferences that a court draws from certain facts or situations, unless
rebutted by evidence to the contrary. These presumptions can be classified into two broad
categories: presumptions of fact and presumptions of law. Both serve distinct purposes in
the administration of justice, enabling courts to resolve cases efficiently while maintaining
fairness.

Presumption of Fact

Presumptions of fact are logical inferences drawn from the natural course of events,
common human experience, or the specific circumstances of a case. They are not codified in
law but are based on reason, probability, and the court’s discretion. These presumptions are
often rebuttable, meaning that they can be disproved by presenting contrary evidence. The
role of presumptions of fact is to assist the court in making reasonable assumptions when
direct evidence is unavailable or inconclusive.

For instance, if a person is found in possession of recently stolen goods, it may be
presumed that the person is either the thief or has received the stolen goods knowing they
were stolen. This presumption, however, is rebuttable, as the accused may provide an
explanation for their possession. Similarly, in cases of unnatural death, such as drowning or
poisoning, the circumstances surrounding the death often lead to presumptions about the
cause or manner of death.

In criminal cases, presumptions of fact often play a critical role. For example, if a
person is seen fleeing from the scene of a crime, it may be presumed that the person has some
connection to the offense. However, the presumption is not conclusive and may be rebutted
by evidence showing that the person fled for unrelated reasons. Another common example is
the presumption of guilt arising from unexplained injuries on the victim’s body when the
accused and victim were last seen together.

Indian courts have recognized and applied presumptions of fact in numerous cases. In
Hanumant v. State of Madhya Pradesh (1952), the Supreme Court highlighted the importance
of presumptions of fact in evaluating circumstantial evidence. The court emphasized that
such presumptions must be drawn with caution and must align with the established principles
of probability and logic.

Presumption of Law
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Presumptions of law, on the other hand, are established by statutory provisions or
legal principles and are applied uniformly in similar circumstances. These presumptions can
be either rebuttable or conclusive, depending on their nature and purpose. Rebuttable
presumptions of law allow the opposing party to present evidence to disprove the
presumption, while conclusive presumptions do not permit any evidence to the contrary.

Rebuttable presumptions of law are commonly used in both civil and criminal
proceedings. For example, under Section 113B of the BharatiyaSakshyaAdhiniyam, 2023
(similar to the previous Indian Evidence Act), there is a rebuttable presumption of dowry
death if a woman dies under unnatural circumstances within seven years of marriage and it is
shown that she was subjected to cruelty or harassment in connection with dowry demands.
While this presumption aids the prosecution, the accused has the opportunity to present
evidence to rebut it.

Another significant rebuttable presumption of law is found under Section 114 of the
BharatiyaSakshyaAdhiniyam, which allows courts to presume that a person in possession of
stolen goods shortly after a theft is either the thief or has received the goods knowing them to
be stolen. However, the accused can rebut this presumption by providing a reasonable
explanation for their possession.

Conclusive presumptions of law, on the other hand, are absolute and cannot be
disproved, regardless of the evidence presented. These presumptions are rare and are
typically used in situations where public policy demands certainty. For example, under
Section 41 of the BharatiyaSakshyaAdhiniyam, a final judgment by a competent court is
conclusively presumed to be valid unless challenged on grounds such as fraud or lack of
jurisdiction.

Distinction Between Presumption of Fact and Law

The primary difference between presumptions of fact and law lies in their source and

application. Presumptions of fact are discretionary and based on the court’s reasoning,
whereas presumptions of law are mandatory and arise from statutory provisions.
Presumptions of fact are generally rebuttable, while presumptions of law may be either
rebuttable or conclusive.
Presumptions of fact are flexible and depend on the unique circumstances of each case. They
allow courts to adapt to the complexities of human behavior and societal norms. Conversely,
presumptions of law provide a standardized approach to certain recurring situations, ensuring
consistency and predictability in judicial outcomes.

Judicial Application and Significance
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Presumptions, whether of fact or law, serve critical functions in the justice system.
They simplify complex legal processes by reducing the evidentiary burden on parties and
guiding courts in the absence of direct evidence. In criminal law, presumptions often protect
the rights of victims and ensure accountability, while in civil law, they promote efficiency
and fairness.

Indian courts have consistently emphasized the importance of balancing presumptions with
the principles of natural justice. In ShivajiSahebraoBobade v. State of Maharashtra (1973),
the Supreme Court held that while presumptions of guilt may arise from circumstantial
evidence, they must be carefully scrutinized to prevent wrongful convictions. Similarly, in
cases involving statutory presumptions, courts have underlined the need for legislative intent
to guide their application.

Conclusion

The presumption of fact and law plays a vital role in bridging evidentiary gaps and
ensuring the smooth functioning of the judicial process. Presumptions of fact, grounded in
logic and experience, empower courts to draw reasonable inferences from the circumstances
of a case. Presumptions of law, codified in statutory provisions, provide clarity and
uniformity in legal proceedings. Together, these presumptions strike a balance between
efficiency and fairness, reflecting the dynamic interplay of law, logic, and justice. As society
evolves, the principles governing presumptions will continue to adapt, ensuring that they
remain relevant and effective in addressing the complexities of modern legal disputes.
Burden of Proof

The concept of "burden of proof" lies at the heart of the legal system, governing the
responsibility of proving facts in a judicial proceeding. It determines which party must
establish a fact to the satisfaction of the court and to what degree this must be done. The
burden of proof ensures that legal disputes are resolved based on evidence and rational
inquiry, rather than conjecture or bias. The BharatiyaSakshyaAdhiniyam, 2023, codifies the
principles of burden of proof in its provisions, drawing from both common law traditions and
the unique requirements of the Indian legal system.

Under Section 101 of the BharatiyaSakshyaAdhiniyam, the general rule regarding the
burden of proof is stated: "Whoever desires any Court to give judgment as to any legal right
or liability dependent on the existence of facts which he asserts, must prove that those facts
exist." This means that the burden of proof lies on the party who asserts the existence of a
fact, whether in a civil or criminal case. In a civil dispute, this typically means the plaintiff,

while in criminal cases, it is the prosecution. This principle reflects the fundamental
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presumption of innocence in criminal law, where the accused is presumed innocent until
proven guilty.
Burden of Proof in Civil Cases

In civil cases, the burden of proof generally rests on the plaintiff, who must establish
their claim based on a preponderance of probabilities. This standard of proof requires that the
evidence presented by the plaintiff is more likely to be true than not. For example, in a case
involving breach of contract, the plaintiff must prove that an agreement existed, the defendant
breached it, and the plaintiff suffered damages as a result. Once the plaintiff discharges this
burden, the onus may shift to the defendant to rebut the evidence or establish defenses.

Section 102 of the BharatiyaSakshyaAdhiniyam provides guidance on the shifting of
the burden of proof in civil cases: "The burden of proof in a suit or proceeding lies on that
person who would fail if no evidence at all were given on either side.” This means that the
party who would lose the case in the absence of evidence must discharge the burden of proof.

In cases involving presumptions, such as fraud, undue influence, or negligence, the
burden of proof may initially rest on the party alleging the wrongdoing but can shift to the
other party once a prima facie case is established. For instance, in a case where a fiduciary
relationship exists, the person in a position of power may have to prove that their actions
were fair and not influenced by undue advantage.

Burden of Proof in Criminal Cases

In criminal proceedings, the burden of proof lies heavily on the prosecution, which
must prove the guilt of the accused "beyond a reasonable doubt." This high standard of proof
ensures that the innocent are not wrongfully convicted. Section 104 of the
BharatiyaSakshyaAdhiniyam reinforces this principle, stating that "The burden of proving
that any person has committed an offence lies on the prosecution.”

For example, in a murder trial, the prosecution must establish that the accused
committed the act, had the necessary intent, and that no lawful justification or excuse exists.
If the prosecution fails to meet this standard, the accused is entitled to acquittal.

However, there are instances where the burden of proof may shift to the accused. This
occurs in cases involving statutory presumptions. For instance, Section 113B of the
BharatiyaSakshyaAdhiniyam deals with dowry deaths, stating that if it is shown that a
woman died under unnatural circumstances within seven years of marriage and was subjected
to cruelty or harassment related to dowry demands, the court may presume that her husband
or in-laws were responsible for her death. The burden then shifts to the accused to disprove

this presumption.
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Similarly, Section 114 allows courts to presume the existence of certain facts, such as
possession of stolen property indicating theft or receipt of stolen goods. In such cases, the
accused bears the burden of providing an explanation for their possession.

Shifting the Burden of Proof

While the initial burden of proof lies with the party asserting a fact, it may shift
during the course of the trial based on the evidence presented. This concept is particularly
relevant in cases involving presumptions. For instance, in defamation cases, the plaintiff must
prove that a defamatory statement was made. However, once this is established, the burden
shifts to the defendant to prove a valid defense, such as truth or privilege.

In criminal law, the burden may shift to the accused under specific statutory
provisions. For example, in cases involving the Narcotic Drugs and Psychotropic Substances
(NDPS) Act, if the prosecution proves possession of illegal substances, the burden shifts to
the accused to prove that they had no knowledge of the possession or that it was lawful.
Evidentiary Burden and Legal Burden

The burden of proof can be further divided into the legal burden and the evidentiary
burden. The legal burden, also known as the "burden of persuasion," remains constant
throughout the trial and is borne by the party that must prove a fact to the court’s satisfaction.
The evidentiary burden, on the other hand, shifts between parties as they present evidence to
support or rebut claims. For example, in a criminal case, the legal burden of proving guilt
beyond a reasonable doubt always lies with the prosecution, but the evidentiary burden may
shift to the accused if they raise a defense such as alibi or self-defense.

Judicial Interpretations and Significance

The Indian judiciary has consistently emphasized the importance of the burden of
proof in maintaining the balance between justice and fairness. In Woolmington v. DPP
(1935), the principle that "the prosecution must prove the guilt of the prisoner beyond
reasonable doubt" was famously established. Indian courts have adopted this principle,
ensuring that the presumption of innocence is safeguarded.

In State of U.P. v. Krishna Gopal (1988), the Supreme Court highlighted that while
the prosecution must prove guilt beyond a reasonable doubt, "reasonable doubt" does not
mean imaginary or fanciful doubt. Similarly, in ShivajiSahebraoBobade v. State of
Maharashtra (1973), the court held that while doubts should benefit the accused, they must

be reasonable and not based on speculation.
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Conclusion

The burden of proof is a cornerstone of justice, ensuring that allegations are
substantiated with evidence and that no individual is wrongfully held liable or convicted.
Codified in the BharatiyaSakshyaAdhiniyam, 2023, it strikes a balance between protecting
the rights of individuals and promoting accountability. While the burden generally lies with
the party making an assertion, the dynamic nature of legal proceedings allows for its shifting
to ensure fairness. By adhering to the principles of burden of proof, courts uphold the rule of
law and the fundamental tenets of justice.

Electronic Evidence

Electronic evidence has become an integral part of modern judicial proceedings in an
increasingly digital world. It refers to any information, data, or material stored, transmitted,
or retrieved in electronic or digital form that can be used to establish facts in a legal dispute.
With the widespread use of technology in personal, commercial, and criminal activities,
electronic evidence plays a crucial role in the administration of justice. Recognizing its
growing importance, the BharatiyaSakshyaAdhiniyam, 2023, extensively addresses the
admissibility, authenticity, and reliability of electronic evidence, particularly under Section
65B and other related provisions.

Electronic evidence encompasses a wide range of formats, including emails, text
messages, social media posts, video recordings, server logs, metadata, digital contracts, and
even blockchain data. Unlike traditional forms of evidence, electronic evidence is intangible
and often exists in formats that require specific devices or software to access. This creates
unique challenges for its admissibility and evaluation in court. The provisions under the
BharatiyaSakshyaAdhiniyam aim to establish clear guidelines for dealing with these
challenges, ensuring that electronic evidence is treated fairly and equitably in legal
proceedings.

Admissibility of Electronic Evidence: Section 65B

The admissibility of electronic evidence in Indian courts is primarily governed by
Section 65B of the BharatiyaSakshyaAdhiniyam, 2023 (previously under the Indian
Evidence Act, 1872). This section provides the framework for the admissibility of electronic
records as evidence. It states that any information contained in an electronic record that is
printed, stored, or copied to an optical or magnetic media shall be deemed admissible if it

satisfies certain conditions.
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The conditions laid down in Section 65B include the following:

1. Reproduction Accuracy: The electronic record must have been produced by a
computer during its regular operation.

2. Lawful Use of the Computer: The computer must have been used regularly to store
or process information for lawful purposes.

3. Integrity of the Record: The electronic record must remain unaltered or tamper-
proof from the time it was stored to the time it is presented as evidence.

4. Certification: A certificate under Section 65B(4) must accompany the electronic
record. This certificate should include details about the device used, the process of
creating the record, and a declaration affirming its authenticity. The certificate must
be signed by a responsible person who manages or operates the system.

This provision ensures that electronic evidence is scrutinized for authenticity and
reliability, addressing concerns about the potential for tampering, forgery, or manipulation.
Judicial Precedents on Electronic Evidence

Indian courts have played a pivotal role in interpreting the provisions of Section 65B
and shaping the framework for electronic evidence. A landmark judgment in this regard is
AnvarP.V. v. P.K. Basheer (2014), where the Supreme Court clarified that electronic records
are admissible only if accompanied by a certificate under Section 65B(4). The court rejected
the earlier practice of admitting electronic evidence based on oral testimonies alone,
emphasizing the need for compliance with statutory requirements.

In Arjun PanditraoKhotkar v. Kailash KushanraoGorantyal (2020), the Supreme
Court reaffirmed the mandatory nature of the Section 65B certificate and clarified that the
certificate could be produced at any stage of the proceedings. The judgment highlighted the
importance of safeguarding the authenticity and integrity of electronic evidence in a digital
era where tampering is a significant concern.

Types of Electronic Evidence
Electronic evidence can take various forms, including:

1. Documentary Evidence: Emails, PDFs, spreadsheets, and digital contracts.

2. Multimedia Evidence: Video recordings, photographs, and audio files stored
digitally.

3. Metadata: Information about a digital file, such as creation date, author, and
modifications, which can help establish the authenticity of the evidence.

4. Social Media Evidence: Posts, messages, and comments from platforms like

Facebook, Instagram, and Twitter.
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5. Transactional Evidence: Digital payment records, cryptocurrency transactions, and
online banking logs.
Challenges in Admitting Electronic Evidence
While electronic evidence is invaluable, it presents unique challenges:
1. Authenticity: Ensuring that the evidence has not been tampered with or altered.
2. Data Integrity: The volatile nature of digital data makes it susceptible to loss or
corruption.
3. Privacy Concerns: Gathering electronic evidence may infringe upon individuals’
privacy, raising ethical and legal issues.
4. Technical Expertise: Judges and lawyers may require specialized knowledge to
understand and evaluate complex electronic evidence.
5. Jurisdictional Issues: Electronic evidence often involves cross-border transactions,
making it difficult to ascertain jurisdiction and applicable laws.
Advancements and Safeguards

The BharatiyaSakshyaAdhiniyam, 2023, incorporates safeguards to ensure the
reliability of electronic evidence. It acknowledges the role of technology experts, such as
Examiners of Electronic Evidence under Section 79A of the Information Technology Act,
2000, who assist in authenticating and analyzing digital records. Additionally, the law
emphasizes the use of secure methods for collecting, storing, and presenting electronic
evidence, such as blockchain technology, which offers tamper-proof record-keeping.

The Act also addresses the admissibility of emerging forms of electronic evidence,
including artificial intelligence-generated data, cloud-stored information, and encrypted
communications. These provisions reflect the law’s adaptability to technological
advancements and its commitment to ensuring justice in the digital age.

Evidentiary Value and Importance

Electronic evidence holds immense evidentiary value in modern litigation, especially
in cases involving cybercrimes, financial fraud, intellectual property disputes, and digital
defamation. Courts increasingly rely on electronic evidence to establish timelines,
authenticate claims, and resolve disputes. However, its admissibility hinges on compliance
with statutory requirements and the fulfillment of conditions under Section 65B.

Electronic evidence also plays a pivotal role in criminal cases, such as terrorism and
cybercrimes, where digital trails often form the backbone of investigations. For instance,
CCTYV footage, call records, and GPS data are crucial in reconstructing events and identifying

perpetrators.
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Conclusion

Electronic evidence has revolutionized the judicial process, offering a wealth of
information that can substantiate or refute claims in a wide array of legal disputes. Codified
under Section 65B of the BharatiyaSakshyaAdhiniyam, 2023, it provides a robust framework
for admitting and evaluating digital records while addressing concerns about authenticity and
reliability. Despite its challenges, the careful application of safeguards and judicial
precedents ensures that electronic evidence serves as a powerful tool in the pursuit of justice.
As technology continues to evolve, the legal framework governing electronic evidence must
adapt, ensuring that the principles of fairness, reliability, and justice are upheld in the digital

age.
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Unit — V Inquiry and Examination

Inquiry of Criminal Case in Courts (800 Words)

The inquiry of criminal cases in courts is a fundamental aspect of the justice delivery
system, ensuring that allegations of wrongdoing are thoroughly examined, and appropriate
legal action is taken. The term "inquiry" is distinct from "trial" and refers to the preliminary
judicial examination of facts and circumstances surrounding a criminal case. It is aimed at
determining whether there is sufficient ground to proceed to trial. The process of inquiry is
governed by procedural laws, particularly the Code of Criminal Procedure, 1973 (CrPC),
along with evidentiary provisions outlined in the BharatiyaSakshyaAdhiniyam, 2023. This
framework ensures that the inquiry is conducted systematically, impartially, and in
accordance with the principles of natural justice.

Under the CrPC, Section 2(g) defines "inquiry" as "every inquiry, other than a trial,
conducted under this Code by a Magistrate or Court." It involves the examination of
evidence, witnesses, and documents to ascertain whether there is a prima facie case against
the accused. The inquiry process begins after the filing of a charge sheet or a complaint and
precedes the trial stage. Its primary purpose is to prevent frivolous or baseless cases from
proceeding to trial, thereby safeguarding the rights of the accused and optimizing judicial
resources.

Stages of Criminal Case Inquiry
1. Filing of FIR or Complaint
The inquiry process is initiated when a First Information Report (FIR) is
registered under Section 154 of the CrPC or when a complaint is filed under Section
200 of the CrPC. The FIR provides the factual basis for the alleged offense, while the
complaint is a formal allegation made to a Magistrate.
2. Preliminary Examination by the Magistrate
In complaint cases, the Magistrate conducts a preliminary examination of the
complainant and witnesses under Section 200 of the CrPC to determine the veracity

of the allegations. If the Magistrate finds substance in the complaint, they may issue a

summons or warrant under Section 204 of the CrPC. If not, the complaint may be

dismissed under Section 203.

3. Police Investigation and Submission of Report
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For cognizable offenses, the police conduct an investigation and submit a
report (charge sheet) under Section 173 of the CrPC. This report contains the
findings of the investigation, including evidence and statements of witnesses. If the
report concludes that no offense has been committed, the Magistrate may dismiss the
case or direct further investigation.
4. Judicial Inquiry
The Magistrate examines the evidence submitted by the police or complainant
to determine whether there is sufficient ground to proceed. This stage often involves
the application of evidentiary principles outlined in the BharatiyaSakshyaAdhiniyam,
2023, including the evaluation of oral and documentary evidence.
5. Framing of Charges
If the Magistrate finds sufficient grounds, charges are framed under Section
240 (in warrant cases) or Section 246 (in summons cases) of the CrPC. The framing
of charges marks the transition from inquiry to trial. If the Magistrate finds no
grounds for proceeding, the accused is discharged under Section 239 (warrant cases)
or Section 245 (summons cases).
Role of Evidence in Criminal Inquiries

Evidence plays a crucial role in criminal inquiries, as it forms the basis for
determining whether there is a prima facie case. The BharatiyaSakshyaAdhiniyam, 2023,
codifies the rules of evidence, ensuring that the inquiry is guided by principles of relevancy,
admissibility, and reliability.
Key evidentiary provisions include:

1. Admissibility of Evidence (Section 5): Only relevant facts may be presented during
the inquiry. Irrelevant or prejudicial evidence is excluded.

2. Presumptions (Sections 113A, 113B): Statutory presumptions, such as those related
to dowry deaths or abetment of suicide, guide the inquiry process by shifting the
burden of proof under specific circumstances.

3. Electronic Evidence (Section 65B): Digital records, such as emails or CCTV
footage, are admissible if certified, playing an increasingly important role in modern
criminal inquiries.

4. Examination of Witnesses (Sections 135-138): Witness testimonies are recorded and
scrutinized during the inquiry. The credibility and reliability of witnesses significantly
influence the outcome.

Judicial Oversight and Safeguards
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The inquiry process is designed to protect the rights of all parties involved. For the
accused, the presumption of innocence is a fundamental safeguard, ensuring that they are not
subjected to unnecessary harassment or detention. Courts must ensure that the evidence
presented meets the required standard, preventing frivolous or vexatious prosecutions.

In cases involving vulnerable victims, such as sexual offenses, special provisions
ensure that inquiries are conducted sensitively and expeditiously. For example, statements of
child victims may be recorded in a child-friendly environment under the Protection of
Children from Sexual Offences (POCSO) Act, 2012.

Challenges in Criminal Case Inquiry
While the framework for criminal inquiries is robust, several challenges persist:
1. Delay in Proceedings: Prolonged inquiries often delay justice, impacting both the
accused and the victim.
2. Quality of Investigation: Flaws in police investigations, such as inadequate evidence
collection or procedural lapses, can affect the inquiry.
3. Complex Cases: White-collar crimes, cybercrimes, and cases involving multiple
jurisdictions pose unique challenges in evidence collection and evaluation.
4. Protection of Witnesses: Ensuring the safety and cooperation of witnesses remains a
significant concern.
Judicial Interpretation and Case Laws

Judicial pronouncements have shaped the process and principles of criminal inquiries.
In R.S. Nayak v. A.R. Antulay (1984), the Supreme Court emphasized the Magistrate’s duty to
apply judicial mind while examining evidence during the inquiry stage. Similarly, in Bhajan
Lal v. State of Haryana (1992), the court outlined guidelines for quashing FIRs to prevent
misuse of the process.

The judiciary has also underscored the importance of safeguarding the rights of the
accused. In Khatri v. State of Bihar (1981), the Supreme Court held that prolonged detention
without framing of charges violates fundamental rights under Article 21 of the Constitution.
Conclusion

The inquiry of criminal cases is a critical stage in the judicial process, ensuring that
only credible cases proceed to trial. Governed by the CrPC and complemented by evidentiary
rules under the BharatiyaSakshyaAdhiniyam, 2023, the inquiry process strikes a balance
between protecting the rights of the accused and ensuring justice for victims. While

challenges remain, judicial oversight and procedural safeguards contribute to the integrity of
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the process. By fostering a fair, transparent, and efficient inquiry system, the judiciary

upholds the principles of natural justice and the rule of law.

Submission of a Cognizable Case in Court

Under the BharatiyaSakshyaAdhiniyam, 2023, a cognizable case is one where the
police have the authority to register an FIR (First Information Report), investigate, and arrest
without prior approval of a magistrate, as per the provisions of the Criminal Procedure Code.
This submission outlines the facts, evidence, and the legal basis for presenting the matter
before the court.

A cognizable case generally involves serious offenses like murder, rape, theft, or
assault, which require immediate action to ensure justice and prevent tampering with
evidence. As per Section 2 of the BharatiyaSakshyaAdhiniyam, 2023, facts constituting the
case must include evidence in the form of oral, documentary, or electronic submissions. The
definition of “evidence” under this Act explicitly includes oral testimony from witnesses,
documents such as contracts or agreements, and digital evidence like emails, call records, or
location data stored on electronic devices.

Relevant Facts

In the instant case, the offense involves [state the nature of the offense, e.g., robbery
involving assault], which qualifies as cognizable under Indian law. Evidence collected at the
scene, such as CCTV footage and witness testimonies, demonstrates the immediate need for
police intervention. The accused's actions, captured through digital means and corroborated
by eyewitnesses, fulfill the conditions of admissibility under Section 3 of the Act, which
deals with "evidence of facts in issue and relevant facts."

Moreover, the role of the accused and the circumstances leading to the offense are
supported by facts derived from direct witnesses under Section 55. This section mandates that
oral evidence must be direct and provided by those who perceived the fact through their
senses, such as sight or hearing. Witness statements include descriptions of the accused
fleeing the scene and the injuries inflicted upon the victim, corroborating the nature of the
crime.

Legal Basis for Admissibility of Evidence

The submission further relies on the admissibility of documentary and electronic
evidence as outlined in Section 56 and Section 57 of the Act. Section 56 allows for primary
evidence in the form of original documents, such as the hospital’s medical report confirming

the victim's injuries. Section 57 recognizes primary digital evidence, including CCTV footage
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retrieved from nearby surveillance systems and smartphone data indicating the accused's
location at the time of the crime.

Additionally, under Section 58, secondary evidence such as certified copies of CCTV
footage, analyzed with the assistance of experts, is permissible if the primary evidence is
unavailable or impractical to produce directly in court. These provisions ensure the integrity
and reliability of evidence presented in the case.

Relevance of Conduct and Motive

Section 6 of the Act highlights the relevance of motive, preparation, and conduct in
criminal cases. Evidence establishing the accused’s motive, such as prior threats or financial
disputes, directly ties the individual to the crime. For instance, electronic communications
indicating threats or disputes preceding the offense form part of the documentary evidence.
Section 7 further allows the court to consider related facts, such as the accused's attempts to
flee or destroy evidence, to infer intent and culpability.

Digital and Technological Evidence

Given the reliance on digital evidence, Section 39 underscores the importance of
expert opinion, particularly from certified authorities like digital forensic analysts. In this
case, the Examiner of Electronic Evidence has authenticated the retrieval and integrity of
digital records. Section 57 and its explanations clarify that electronically stored data, such as
server logs or video files, constitute primary evidence, provided they are retrieved from
proper custody.

Judicial Notice and Procedural Compliance

The court is also required to take judicial notice under Section 52 of standard
practices related to evidence collection and the role of police authorities in cognizable
offenses. This ensures that procedural compliance is adhered to, and the evidence chain
remains unbroken. Section 53 states that facts agreed upon during pre-trial discussions need
not be proved further, streamlining the judicial process.

Concluding Argument

In light of the above, the evidence provided—oral, documentary, and electronic—
satisfies the legal standards of relevancy and admissibility under the
BharatiyaSakshyaAdhiniyam, 2023. The actions of the accused, corroborated by material
evidence, demonstrate a prima facie case of guilt. The urgency and severity of the offense
justify police action without prior magistrate approval, aligning with the principles governing
cognizable offenses. Therefore, it is respectfully submitted that the honorable court take

cognizance of the case and proceed to trial to ensure justice is served.
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Witnesses and Their Examination in Legal Proceedings
Witnesses play a vital role in the administration of justice, serving as the cornerstone
of evidence in criminal and civil trials. Their testimony aids the court in ascertaining the truth
of the facts in issue and the relevant facts. The BharatiyaSakshyaAdhiniyam, 2023 outlines
comprehensive provisions regarding the admissibility, examination, and credibility of
witnesses to ensure fairness in judicial proceedings.
Definition and Types of Witnesses
Under Section 2(e) of the Act, oral evidence provided by witnesses is recognized as a
primary form of evidence. A witness is an individual who provides testimony under oath
about facts they have directly observed or perceived. Witnesses can be classified into various
types, including:
1. Eyewitnesses: Individuals who directly observed the incident.
2. Expert Witnesses: Persons possessing specialized knowledge in fields like forensics,
medicine, or technology (Section 39).
3. Character Witnesses: Individuals providing insight into the accused's or victim’s
character.
4. Hostile Witnesses: Witnesses who turn uncooperative or provide testimony contrary
to their earlier statements.
5. Child Witnesses: Minors capable of providing testimony if they comprehend the
nature of the proceedings.
Relevance of Witness Testimony
The testimony of witnesses is central to proving facts in issue and relevant facts as
outlined under Sections 3 and 4 of the Act. Oral evidence, as described in Section 54, must be
direct. A witness can testify only about what they have personally observed, heard, or
experienced through their senses, ensuring the authenticity of the testimony. For instance, in a
murder case, an eyewitness who saw the accused at the crime scene provides critical oral
evidence under Section 55.
Examination of Witnesses
The process of examining witnesses is structured into three stages:
1. Examination-in-Chief:
As per Section 137 of the Code of Civil Procedure (CPC) and supported by
principles in the BharatiyaSakshyaAdhiniyam, 2023, this is the initial questioning of
the witness by the party that called them. The purpose is to elicit facts that support the
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case of the examining party. The testimony must be restricted to relevant facts and
cannot include leading questions, as stated in Section 142.
2. Cross-Examination:

Conducted by the opposing party, cross-examination aims to test the
credibility and reliability of the witness. Section 146 allows the examiner to pose
questions concerning the witness's conduct, previous statements, or interest in the
case. Questions that challenge the veracity of testimony or reveal biases are essential
for ensuring a fair trial.

3. Re-Examination:

After cross-examination, the party that called the witness may re-examine
them to clarify ambiguities or contradictions raised during cross-examination (Section
154). Leading questions are permissible only if they aim to resolve points introduced
during cross-examination.

Credibility of Witnesses
Section 3(f) defines the concept of "proved," highlighting the importance of
credibility in determining whether the testimony of a witness should be believed. Factors
influencing credibility include:
1. Consistency: The alignment of the witness’s testimony with other evidence.
2. Demeanor: The behavior and responses of the witness during examination.
3. Capacity: The mental and physical ability of the witness to perceive and recall facts.
Special provisions for certain categories of witnesses ensure the credibility and
admissibility of their testimonies:
o Child Witnesses: Section 55 allows their testimony if the court finds them capable of
understanding the nature of the proceedings and the obligation of speaking the truth.
o Hostile Witnesses: Section 154 empowers the court to permit the party that called a
witness to cross-examine them if they turn hostile.
Expert Witnesses
Under Section 39, the opinion of expert witnesses is relevant when the court needs
specialized knowledge to form an opinion. For instance, forensic experts, digital evidence
examiners, and medical professionals may provide testimony regarding the cause of death,
the authenticity of digital evidence, or the mental condition of an accused.
The BharatiyaSakshyaAdhiniyam, 2023 also acknowledges the importance of digital

evidence and its verification through the opinions of experts, particularly under Section 57,
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which regards electronically stored information as primary evidence if authenticated by
certified experts.
Special Protections for Vulnerable Witnesses

The Act provides safeguards to protect vulnerable witnesses, including victims of
sexual offenses, child witnesses, and whistleblowers. These protections ensure that the
dignity, safety, and mental well-being of witnesses are upheld during the trial process.

e In-Camera Proceedings: For cases involving sensitive matters, the court may
conduct proceedings privately to protect the identity and privacy of the witness.
e Video Testimony: Witnesses unable to appear in person can provide testimony
through video conferencing as per judicial discretion.
Provisions for Recording Evidence

Section 27 permits the use of prior recorded testimony of a witness in subsequent
proceedings if the witness is unavailable due to death, incapacity, or undue delay in procuring
their presence. However, the opposing party must have had an opportunity to cross-examine
the witness during the earlier proceedings.

Leading Questions and Examination Rules

Sections 141 and 142 regulate the use of leading questions during examination-in-
chief and re-examination, prohibiting them except in cases where the court allows them for
clarification. In contrast, leading questions are permissible during cross-examination to
challenge the credibility of the witness.

Hostile Witnesses and Perjury

Hostile witnesses, as defined under Section 154, are those whose testimony
contradicts their earlier statements or is adverse to the interests of the party that called them.
The Act allows the examination of such witnesses as though they were called by the opposing
party, enabling thorough cross-examination.

Additionally, witnesses found guilty of giving false evidence may face legal
consequences under Section 191 of the Indian Penal Code for perjury, emphasizing the need
for truthful testimony.

Judicial Interpretation and Precedents

Courts have consistently emphasized the significance of witnesses in ensuring justice.
In landmark rulings, the judiciary has upheld that minor inconsistencies in witness testimony
do not render the evidence unreliable unless they affect the core facts of the case. Courts also
have the discretion to declare a witness unreliable if their testimony is entirely inconsistent

with established facts.
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Importance of Witnesses in Criminal Justice

Witnesses form the backbone of the judicial system, as their testimony serves as the
primary basis for proving or disproving charges. However, issues like witness intimidation,
delays in trials, and lack of witness protection often undermine their role. To address these
challenges, the Witness Protection Scheme, 2018, provides safeguards, ensuring that
witnesses can testify without fear of retaliation.
Conclusion

The BharatiyaSakshyaAdhiniyam, 2023 establishes a robust framework for the
examination and protection of witnesses, balancing the need for truthful testimony with
safeguards for vulnerable individuals. Sections governing oral evidence, cross-examination,
expert opinions, and protections for witnesses ensure that the judicial process is fair, efficient,
and just. By adhering to these provisions, courts can uphold the integrity of the justice system
and ensure that witness testimony contributes effectively to the discovery of truth.
Cross-Examination in Court

Cross-examination is a crucial phase of the judicial process designed to test the
reliability, credibility, and veracity of a witness's testimony. It is governed by Section 146 of
the BharatiyaSakshyaAdhiniyam, 2023, which allows the opposing party to question the
witness called by the adversary during examination-in-chief. The primary objective of cross-
examination is to scrutinize the truthfulness of the evidence, expose contradictions, and
reveal any biases or ulterior motives that may undermine the testimony. Leading questions,
which suggest the desired answer, are permissible during cross-examination (Section 141),
making it a powerful tool for attorneys to challenge the credibility of witnesses. For instance,
in a theft case, a defense attorney may question an eyewitness about discrepancies in their
description of the accused's appearance to cast doubt on their reliability. The scope of cross-
examination is broad, encompassing any fact that the witness testified to during examination-
in-chief and additional matters affecting their credibility. Section 146 permits questions
concerning the witness's conduct, prior inconsistent statements, and any interest or bias they
may have in the outcome of the case. Additionally, questions about the witness's character
can be asked if it is relevant to the proceedings, such as in cases where the honesty of the
witness directly impacts the evidence. However, cross-examination must remain within legal
boundaries; questions that are scandalous, offensive, or irrelevant are prohibited under
Section 148. Courts exercise significant discretion in monitoring cross-examination to ensure
fairness and prevent harassment of the witness. This phase is particularly effective in

revealing contradictions between the testimony and prior statements recorded during the
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investigation, as allowed under Section 154. For example, a prosecutor in a murder trial may
use cross-examination to highlight inconsistencies in the alibi of a defense witness. Cross-
examination also permits questions to challenge a witness's perception or memory, especially
in situations where their observation occurred under stressful or unclear circumstances. For
instance, a defense attorney may ask an eyewitness in a robbery case about the lighting
conditions at the crime scene to question their ability to accurately identify the accused.
Furthermore, the demeanor of the witness during cross-examination, including hesitation,
nervousness, or inconsistency, plays a significant role in influencing the court's assessment of
their credibility. Cross-examination is a double-edged sword; while it provides a platform to
discredit false or biased testimony, it also requires careful strategy to avoid unintentionally
strengthening the opponent's case. Thus, it is a critical mechanism in ensuring the accuracy
and fairness of judicial proceedings.
Re-Examination in Court

Re-examination is a procedural stage in the judicial process aimed at clarifying
ambiguities or contradictions that arise during cross-examination. Governed by Section 137
of the BharatiyaSakshyaAdhiniyam, 2023, it follows cross-examination and is conducted by
the party that initially called the witness. The purpose of re-examination is not to introduce
new facts but to address issues brought up during cross-examination that may have
misrepresented or confused the witness's original testimony. This stage is vital in restoring
the credibility of a witness whose testimony may have been undermined during cross-
examination. For example, if a defense attorney questions the accuracy of an eyewitness's
identification of the accused during cross-examination, the prosecution may use re-
examination to clarify the conditions under which the identification was made, such as
adequate lighting or prior acquaintance with the accused. Section 138 restricts the scope of
re-examination to matters raised during cross-examination, ensuring that it does not devolve
into an extension of the examination-in-chief. Leading questions are generally not permitted
during re-examination unless the court grants permission for clarification. The primary goal
is to present the witness's testimony in a coherent and unambiguous manner, especially if
cross-examination created doubts or inconsistencies. For instance, in a fraud case, if the
defense uses cross-examination to challenge a financial expert's conclusions, the prosecution
may re-examine the expert to explain the methodology and data supporting their findings. Re-
examination also provides an opportunity to address any apparent contradictions in the
witness's statements. For instance, if a cross-examination highlights discrepancies in a

victim's account of events, re-examination allows the victim to explain these discrepancies,
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such as stress or trauma affecting their memory. The court exercises significant discretion in
allowing and monitoring re-examination to ensure its purpose is fulfilled without digressing
into irrelevant matters. It is important to note that re-examination is not mandatory and is
employed only when the party calling the witness believes that clarification is necessary to
preserve the credibility of the testimony. While re-examination is generally limited to
addressing points raised in cross-examination, the court may permit new matters to be
introduced if they are deemed essential to the case. In such instances, the opposing party
retains the right to further cross-examine the witness on these new matters. Re-examination
thus serves as a critical mechanism to protect the integrity of a witness's testimony and ensure
that the truth prevails in judicial proceedings.
Impeaching the Credit of a Witness

Impeaching the credit of a witness involves challenging their credibility to diminish
the weight of their testimony. This process is critical in cases where the testimony of a
particular witness significantly impacts the outcome of the case. Under Section 154 of the
BharatiyaSakshyaAdhiniyam, 2023, any party may, with the court's permission, impeach the
credit of their own witness if they exhibit hostility or provide contradictory testimony.
Impeachment is also a standard aspect of cross-examination, allowing the opposing party to
challenge the reliability of a witness's statements. The Act permits various methods for
impeaching a witness's credibility. First, the cross-examining party can present prior
inconsistent statements made by the witness to demonstrate contradictions in their testimony.
For example, if a witness testified in court that they saw the accused commit a crime but
stated otherwise in their initial police statement, the inconsistency could be used to impeach
their credibility. Section 146 allows questions regarding the witness's conduct, motives, or
biases to reveal any personal interests or relationships that may influence their testimony. For
instance, the defense in a corruption case may question a whistleblower witness about their
strained relationship with the accused to suggest a possible motive for false testimony.
Another method of impeachment involves proving the witness's bad character, as allowed
under Section 49, if such character is directly relevant to the case. For example, a witness
with a history of perjury may be impeached based on their prior convictions, which cast
doubt on their honesty. Expert testimony under Section 39 can also be used to challenge the
credibility of witnesses by disproving the accuracy of their statements. For instance, forensic
evidence may contradict an eyewitness's account of events, thereby impeaching their
reliability. Section 154 permits the party that called the witness to cross-examine them if they

turn hostile, providing a crucial mechanism to address testimony that diverges from the
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expected narrative. Impeachment also extends to demonstrating the witness's lack of capacity
to perceive or recall events accurately, such as questioning their mental state, vision, or
memory at the time of the incident. Courts exercise discretion in allowing impeachment and
assess its impact on the overall weight of the evidence. While impeaching a witness's credit is
an adversarial tactic, it is vital for ensuring that unreliable or biased testimony does not
unduly influence the judicial outcome. Thus, it serves as a safeguard for the integrity of the

legal process.

Expert Evidence in Court

Expert evidence plays a vital role in judicial proceedings where specialized
knowledge or technical expertise is required to assist the court in understanding facts that are
beyond the comprehension of a layperson. The BharatiyaSakshyaAdhiniyam, 2023 provides
for the admissibility and relevance of expert evidence under Sections 39 and 57, establishing
the importance of opinions offered by persons possessing specialized skills or knowledge.
These provisions ensure that expert evidence serves as a reliable tool to aid the court in
making informed decisions in complex matters, such as forensic analysis, medical
conclusions, and digital evidence interpretation.

Definition and Scope of Expert Evidence

Under Section 39, an expert is defined as a person who has specialized knowledge or
training in a particular field, such as law, science, art, medicine, or technology. The court
considers the opinion of such experts relevant when it must form an opinion about specific
issues, such as the identity of handwriting, digital evidence, or the cause of death. For
example, in a murder case, the testimony of a forensic pathologist about the cause and timing
of the victim's death can be critical to determining the guilt of the accused.

Section 57 explicitly recognizes electronic and digital evidence as primary evidence if
authenticated by certified experts or authorized examiners under Section 79A of the
Information Technology Act, 2000. This provision has gained significant importance in
contemporary cases involving cybercrime, financial fraud, and digital records, where expert
analysis of data retrieved from computers, smartphones, or servers often forms the foundation
of the case.

Relevance and Admissibility of Expert Evidence
The admissibility of expert evidence is subject to its relevance to the facts in issue or

connected relevant facts under Sections 3 and 4 of the Act. Expert evidence must assist the
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court in understanding technical aspects that cannot be inferred from ordinary observation or
reasoning. For example, the testimony of a handwriting expert becomes relevant in forgery
cases where the authenticity of signatures or documents is in dispute. Similarly, in cases
involving traffic accidents, the opinion of an accident reconstruction expert can help
determine the speed, trajectory, and cause of the collision.
To be admissible, expert evidence must meet certain criteria:
1. Competence of the Expert: The expert must possess the requisite qualifications,
training, and experience in their respective field.
2. Relevance of the Opinion: The expert's testimony must directly relate to the matter
in question and aid the court in resolving the dispute.
3. Foundation of the Opinion: The expert's conclusions must be based on established
principles, reliable methodologies, and objective analysis.
Digital Evidence and Expert Opinions

Digital evidence has become increasingly prevalent in legal proceedings, particularly
in cases involving financial crimes, cyber offenses, and communication records. Section 57,
along with explanations provided in the BharatiyaSakshyaAdhiniyam, 2023, establishes that
electronic evidence retrieved from proper custody and authenticated by experts is admissible
as primary evidence. The Examiner of Electronic Evidence, as recognized under Section 79A
of the Information Technology Act, is deemed an expert whose opinion carries significant
weight in determining the authenticity and integrity of digital data.

For instance, in cases of hacking or data breaches, expert testimony regarding IP
addresses, server logs, and timestamps can establish the identity of the perpetrator and the
sequence of events. Similarly, in financial fraud cases, forensic accountants may analyze
transaction patterns, balance sheets, and digital records to identify irregularities and trace the
flow of funds.

Medical and Forensic Evidence

Medical and forensic evidence is another domain where expert testimony is
indispensable. Section 39 permits the court to rely on the opinions of medical experts in cases
involving injuries, cause of death, or the mental state of the accused. For instance, in a
murder trial, the testimony of a forensic pathologist regarding the nature of injuries, the
weapon used, and the time of death can provide critical evidence linking the accused to the
crime.

Forensic experts also play a key role in analyzing physical evidence such as

fingerprints, bloodstains, or DNA samples. Their opinions, based on scientific analysis, often
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form the foundation for proving or disproving allegations in criminal cases. For example,
DNA evidence analyzed by a forensic expert can conclusively establish paternity in civil
disputes or identify the perpetrator in sexual assault cases.

Challenges in Expert Evidence

While expert evidence is a valuable tool for the judiciary, it is not without challenges.
The court must ensure that expert opinions are impartial, objective, and free from bias.
Section 146 permits cross-examination of experts to test the validity of their opinions,
methodologies, and qualifications. For instance, opposing counsel may question a
handwriting expert about the scientific reliability of the techniques used to compare
signatures.

Another challenge arises from conflicting expert opinions, which can create
ambiguity and confusion. In such cases, the court evaluates the credibility of the experts, the
reliability of their methodologies, and the consistency of their findings with other evidence.

Additionally, the increasing reliance on digital evidence necessitates strict scrutiny of
its authenticity and chain of custody. Experts must demonstrate that the data was retrieved,
stored, and analyzed in compliance with legal standards to ensure its admissibility and
reliability.

Judicial Interpretation of Expert Evidence

Courts have consistently emphasized that expert evidence is not conclusive and must
be corroborated by other evidence in the case. The Supreme Court of India has held that
while expert opinions are valuable, they are advisory and not binding on the court. Judges are
expected to independently evaluate the credibility of expert evidence in light of the overall
facts and circumstances of the case.

For instance, in cases involving forensic evidence, the court may consider the expert's
opinion alongside eyewitness testimony, circumstantial evidence, and the accused's conduct
to arrive at a fair and just decision.

Conclusion

Expert evidence, as governed by Sections 39 and 57 of the
BharatiyaSakshyaAdhiniyam, 2023, plays a pivotal role in modern litigation, especially in
complex cases involving technical, scientific, or digital issues. By providing specialized
knowledge and objective analysis, experts assist the court in understanding facts that are
otherwise inaccessible to laypersons. However, the court must exercise caution in evaluating

expert opinions, ensuring that they are impartial, credible, and supported by other evidence.

82



As the legal landscape evolves with advancements in technology and forensic science, expert
evidence will continue to be an indispensable tool in the pursuit of justice.
Medico-Legal Opinion

Medico-legal opinion is an integral part of judicial proceedings where medical
expertise is necessary to evaluate evidence related to injuries, deaths, or other health-related
conditions. The BharatiyaSakshyaAdhiniyam, 2023, particularly Section 39, provides for the
admissibility of expert opinions, including those offered by medical practitioners, to assist the
court in forming conclusions on technical matters beyond the understanding of laypersons.
Medico-legal opinions are critical in cases such as murder, assault, sexual offenses, medical
negligence, and determining the cause of death in suspicious circumstances.

A medico-legal opinion involves analyzing physical evidence, such as injuries,
medical records, or post-mortem reports, to establish facts relevant to the case. For instance,
in a murder trial, the medical examiner’s opinion on the cause and timing of death, based on
findings from an autopsy, can help establish the sequence of events and the accused's
involvement. Section 57 recognizes the relevance of such evidence, provided it is properly
documented and authenticated by qualified medical professionals.

In cases of assault, a medico-legal report is prepared by the attending doctor, detailing
the type, location, and severity of the injuries. This report becomes crucial in establishing
whether the injuries were inflicted intentionally, accidentally, or in self-defense. For example,
if a victim sustains stab wounds, the doctor’s analysis can indicate the angle, depth, and force
of the injury, providing insights into the nature of the attack.

Similarly, in cases of sexual offenses, the medical examination of the victim and the
accused is critical. The medico-legal report includes findings of physical evidence, such as
injuries to the victim's genital or non-genital areas, the presence of bodily fluids, or DNA
evidence. Section 39 allows such expert opinions to support or refute allegations of rape or
sexual assault. For example, the absence of injuries may be considered alongside other
evidence to assess the presence or quality of consent.

In cases involving deaths under suspicious circumstances, the post-mortem report
prepared by a forensic pathologist is a key medico-legal document. This report includes
details about the time of death, the cause of death (e.g., poisoning, strangulation, or blunt
force trauma), and any other findings that may indicate homicide or suicide. For instance, in a
case of suspected poisoning, the doctor’s opinion based on chemical analysis of bodily fluids,

as per Section 57, helps determine whether toxic substances caused the death.
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Medical negligence cases also rely heavily on medico-legal opinions. Here, the
testimony of medical experts is used to establish whether the healthcare provider breached
the standard of care, resulting in harm to the patient. For example, a surgeon’s failure to
remove surgical instruments from a patient’s body during an operation can be analyzed based
on the standard medical protocols.

The admissibility of medico-legal opinions is contingent upon the qualifications and
experience of the medical expert. The court considers the credibility of the expert’s
testimony, the reliability of their methodology, and the consistency of their findings with
other evidence. Section 146 permits cross-examination of medical experts to test their
opinions and challenge inconsistencies. For example, the defense may question the accuracy
of a doctor’s findings if the examination was conducted under suboptimal conditions or after
a significant delay.

Medico-legal opinions are not conclusive and must be corroborated by other evidence,
such as witness testimonies, forensic reports, or circumstantial evidence. Courts are required
to evaluate medical opinions with caution, ensuring they align with the overall facts and
circumstances of the case.

Forensic Science Expert Opinion

Forensic science expert opinion is an indispensable component of modern judicial
systems, providing scientific analysis and objective evidence in criminal and civil cases. The
BharatiyaSakshyaAdhiniyam, 2023, specifically Sections 39 and 57, lays down the
framework for admitting forensic expert opinions as relevant evidence. Forensic science
applies principles of biology, chemistry, physics, and technology to analyze physical
evidence, such as fingerprints, DNA, bloodstains, and digital data, thereby aiding the court in
resolving factual disputes.

Forensic experts play a pivotal role in criminal cases, particularly in offenses
involving violence, theft, fraud, and cybercrime. For instance, in a murder case, a forensic
expert’s analysis of blood spatter patterns can determine the position of the victim and the
assailant at the time of the crime. Similarly, in a burglary case, forensic analysis of
fingerprints or shoe impressions left at the crime scene can link the accused to the offense.
Section 39 permits the court to rely on such expert opinions to establish connections between
the accused and the crime scene.

DNA analysis, one of the most significant advancements in forensic science, is
frequently used to identify suspects or establish relationships. In cases of rape or paternity

disputes, DNA evidence is almost irrefutable. Section 57 recognizes the admissibility of such
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scientific evidence, provided it is retrieved, analyzed, and stored under strict protocols to
maintain its integrity. For example, in a rape case, the forensic expert’s report on the DNA
extracted from biological samples, such as semen or hair, can conclusively link the accused to
the victim.

In cases involving firearms, ballistics experts analyze bullet trajectories, gunpowder
residues, and marks on bullets to determine the weapon used and its distance from the target.
This information helps establish whether a shooting was accidental or intentional. Similarly,
forensic experts specializing in toxicology examine bodily fluids and tissues for the presence
of drugs, alcohol, or poisons, providing critical evidence in cases of suspected overdose or
poisoning.

Digital forensics has emerged as a crucial field in contemporary legal proceedings.
Section 57, along with provisions under the Information Technology Act, 2000, allows for
the admissibility of electronic evidence authenticated by forensic experts. In cybercrime
cases, forensic analysts examine emails, social media accounts, and server logs to identify
perpetrators and reconstruct the sequence of events. For example, in a hacking case, the
forensic expert’s analysis of IP addresses and metadata can pinpoint the source of the attack.

Forensic science also plays a vital role in identifying human remains and determining
the cause of death in cases of mass disasters or unidentified bodies. Forensic anthropologists
analyze skeletal remains to estimate the age, gender, and cause of death, while odontologists
use dental records for identification.

The reliability of forensic expert opinions depends on the qualifications of the expert,
the accuracy of their methodology, and the adherence to established scientific protocols.
Section 146 permits cross-examination of forensic experts to test the validity of their findings
and challenge inconsistencies. For example, the defense may question a forensic analyst
about contamination risks or errors in sample handling during DNA testing.

Courts exercise caution when relying on forensic expert opinions, ensuring they are
corroborated by other evidence. For instance, the presence of the accused’s fingerprints at a
crime scene must be considered alongside motive, opportunity, and witness testimony to
establish guilt.

In cases of conflicting forensic opinions, the court evaluates the credibility of the
experts and the reliability of their methodologies. Judges must balance scientific evidence
with other forms of evidence, ensuring that the principles of natural justice and fair trial are

upheld.
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Forensic science expert opinions, governed by Sections 39 and 57, have transformed the
judicial process by providing objective and scientific evidence. By assisting courts in
understanding complex technical issues, forensic experts play a crucial role in achieving
justice.

Legal Aid: Ensuring Access to Justice

Legal aid is an essential pillar of any justice system that seeks to uphold equality,
fairness, and the rule of law. It embodies the principle that justice should not be denied to any
individual due to their financial incapacity or social disadvantage. Legal aid ensures that
every citizen has access to legal representation, advice, and other resources, irrespective of
their economic status. In India, legal aid finds its constitutional and statutory basis in Article
39A of the Constitution and is operationalized through the Legal Services Authorities Act,
1987. This principle complements the broader objectives of the BharatiyaSakshyaAdhiniyam,
2023, by ensuring that legal processes, including evidence presentation and examination, are
accessible to marginalized and underprivileged individuals.

Constitutional and Statutory Provisions

Article 39A of the Indian Constitution directs the state to ensure equal justice and
provide free legal aid to the economically weaker sections of society. It emphasizes that no
person should be denied access to justice due to financial constraints. This directive principle
is further strengthened by Article 14, which guarantees equality before the law, and Article
21, which ensures the right to life and personal liberty. Together, these provisions underscore
the necessity of legal aid in maintaining a just and equitable legal system.

The Legal Services Authorities Act, 1987 institutionalizes legal aid in India,
establishing bodies such as the National Legal Services Authority (NALSA) and State Legal
Services Authorities (SLSAs) to oversee its implementation. These authorities are mandated
to provide free legal services to eligible individuals, including women, children, Scheduled
Castes and Scheduled Tribes, persons with disabilities, victims of natural disasters, and those
in custody.

Legal Aid in the BharatiyaSakshyaAdhiniyam, 2023

While the BharatiyaSakshyaAdhiniyam, 2023 primarily focuses on evidence law, it
indirectly supports the principles of legal aid by ensuring fairness in evidence presentation
and interpretation. Sections governing the admissibility of evidence, cross-examination, and
the role of expert witnesses are structured to ensure that all parties, regardless of their

financial capacity, have an equal opportunity to present their case. Legal aid services are
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crucial in helping economically disadvantaged individuals navigate these complex provisions,
ensuring that they can effectively participate in judicial proceedings.

For instance, under Section 39 of the Act, the role of experts in providing opinions on
technical matters, such as forensic evidence or digital evidence, is critical. Legal aid ensures
that even underprivileged individuals can access expert services or challenge expert opinions
presented by the opposing party. Similarly, provisions for cross-examination under Section
146 require skilled legal representation to challenge the credibility of witnesses effectively, a
service that legal aid lawyers provide to those who cannot afford private counsel.

Role of Legal Aid in Criminal Justice

Legal aid is particularly significant in criminal cases, where the stakes often involve
life and liberty. The Criminal Procedure Code (CrPC) under Section 304 mandates the
appointment of a lawyer at the state’s expense for accused individuals unable to afford legal
representation. This provision aligns with the principles of Article 21, ensuring that no
accused person is deprived of their right to a fair trial due to financial constraints.

In cases involving marginalized groups or individuals unfamiliar with legal processes,
legal aid lawyers provide essential support, such as explaining the charges, assisting in
gathering evidence, and representing the accused in court. For instance, in a case of wrongful
arrest, legal aid ensures that the accused can challenge the evidence presented by the
prosecution and assert their rights under Sections 3 and 4 of the BharatiyaSakshyaAdhiniyam,
2023, which govern the relevance and admissibility of facts.

Legal aid also extends to victims of crime, ensuring they have the resources to pursue
justice. For example, in cases of sexual offenses, legal aid helps victims navigate the legal
system, from filing complaints to presenting evidence such as medical reports or witness
statements under Sections 39 and 57 of the Act.

Civil Cases and Legal Aid

In civil matters, legal aid ensures that individuals involved in disputes over property,
family matters, or labor rights can access justice without financial barriers. For example, in a
property dispute, legal aid lawyers assist clients in presenting documentary evidence, such as
land records or agreements, as required under Sections 56 and 57 of the Act. They also help
in cross-examining opposing witnesses and challenging evidence that may be improperly
admitted.

Family law cases, such as divorce, custody, or domestic violence, often involve

vulnerable parties who benefit greatly from legal aid. Lawyers provide representation in
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court, assist in gathering evidence, and ensure that the client’s rights are protected throughout
the proceedings.
Legal Aid for Vulnerable Populations

Legal aid is especially critical for vulnerable populations, including women, children,
and individuals with disabilities. Women facing domestic violence or sexual harassment rely
on legal aid to obtain protection orders, compensation, or justice for criminal offenses.
Similarly, children in conflict with the law or requiring protection under the Juvenile Justice
Act are entitled to legal aid to ensure their best interests are represented in court.

Persons with disabilities often face barriers in accessing legal services, such as
physical inaccessibility or lack of awareness of their rights. Legal aid authorities work to
bridge this gap by providing accessible legal assistance and representation, ensuring
compliance with laws like the Rights of Persons with Disabilities Act, 2016.

Challenges in Legal Aid Implementation

Despite its critical role, the legal aid system in India faces several challenges. These
include a lack of awareness among eligible beneficiaries, inadequate funding, and an
insufficient number of trained legal aid lawyers. Many individuals remain unaware of their
right to free legal services, leading to underutilization of available resources.

Another challenge is the quality of representation provided by legal aid lawyers,
which can vary due to low remuneration and heavy caseloads. This often affects the
effectiveness of legal aid, particularly in complex cases requiring specialized expertise.
Solutions and Future Directions

To address these challenges, steps must be taken to enhance the reach and
effectiveness of legal aid. Awareness campaigns, particularly in rural and marginalized
communities, can educate individuals about their rights and the availability of free legal
services. Increasing funding for legal aid authorities can improve infrastructure, enable the
recruitment of more lawyers, and ensure better remuneration for their services.

Training programs for legal aid lawyers can enhance their skills and knowledge,
ensuring high-quality representation for clients. For instance, specialized training in evidence
law, including provisions of the BharatiyaSakshyaAdhiniyam, 2023, can equip lawyers to
handle complex cases involving digital evidence, forensic reports, and expert testimony.

The use of technology can also expand the reach of legal aid. Online portals and
mobile applications can provide information about legal rights, connect individuals with legal
aid lawyers, and facilitate virtual consultations, particularly in remote areas.

Conclusion
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Legal aid is a cornerstone of a just and equitable legal system, ensuring that no
individual is denied access to justice due to financial or social barriers. By bridging the gap
between the disadvantaged and the judicial process, legal aid upholds the constitutional
values of equality and fairness. Its integration with laws like the
BharatiyaSakshyaAdhiniyam, 2023 ensures that individuals can effectively navigate complex
legal procedures and present their case with competence. Strengthening the legal aid system
through increased awareness, funding, and training is essential for realizing the vision of

justice for all.
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